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Daytona Beach, Florida, January 30, 1931. 
10 o’clock, A. M. 
TRANSCRIPT OF PROCEEDINGS 


Of the annual meeting of the Florida State Bar Association held at Daytona Beach, Florida, 


commencing January 30, 1931. 


JANUARY 30—MORNING SESSION 


The Convention convened at the headquarters, 
‘the Palmetto Club, in Daytona Beach, Florida, Presi- 
dent R. A. Henderson, Jr., presiding. 

PRESIDENT HENDERSON: The 1931 Conven- 
tion of the Florida State Bar Association will come 
to order. Mr. William S. Fielding, President of the Vo- 
lusia County Bar Association, host to our Convention, 
will deliver an address of welcome. 

ADDRESS OF WELCOME 
(By Mr. William S. Fielding.) 

Mr. President, distinguished guests, fellow mem- 
bers of this Association: 

I am advised that the functions of an address of 
welcome are twofold, bid the guests welcome and ex- 
tol the virtues of the host city. 

I am a resident of DeLand, a friendly rival of 
Daytona Beach, and understand that in permitting me 
to welcome you the Committee on Arrangements, which 
is composed of attorneys from this city, extended me 
this privilege with the purpose in mind of forcing me 
once in my life to speak the truth about Daytona 
Beach. I refuse to be embarrassed in any such fashion 
for it is really a pleasant task to tell of the virtues 
and beauties of Daytona Beach and even more pleasant 
to welcome you here. 

You have but to look from any window of this 
. club house to realize that nature was in a kindly mood 
when she formed the site for this fair city and it is 
as easy to see that the citizens have done their part 
toward making this an ideal place to live or visit. There 
is a story current here which illustrates very forcibly 
the attractions of this city. For a great many years Mi- 
ami, West Palm Beach and other cities of the lower 
East Coast petitioned the Florida East Coast Railroad 
to so operate its passenger trains that they would all 
pass through Daytona Beach in the night time realiz- 
ing that persons even though passing through by train 
would recognize the attractions of this city and linger 
and having lingered but a day would become so sat- 
isfied that they would be forever lost to the lower 
East Coast; and having failed in this purpose Miami 
and West Palm Beach persuaded the Seaboard Air 
Line to build a railroad through the interior of the 


State of Florida in such a fashion that a person could 
be carried from Jacksonville to the lower East Coast 
without passing anywhere near the vicinity of Daytona 
Beach and Volusia County. I have no doubt but that 
all of you will wish to remain with us forever after 
this Session is over; I know that we would all be glad 
to have you but on behalf of the Bar of the County I 
beg that you not remain to open law offices. Business 
is good, and our County is prosperous but just the 
same we would prefer that none of you remain be- 
hind for the purpose of practicing law. For any other 
purpose we would welcome you forever. 

I welcome you on behalf of this fair city, on be- 
half of this great county, on behalf of the local Bar 
Association. This is the second time Volusia County 
has entertained this Association and no better evi- 
dence of your welcome can be given than having vis- 
ited us once we begged you to come again. We have 
in past years entertained many notable guests but none 
have we received more gladly, none more proudly, than 
the Florida State Bar Association. May your visit with 
us be filled with profit and pleasure. We cannot hope 
to surpass the entertainment given you by Jackson- 
ville, Tampa, Miami and Orlando during the past year, 
but when you leave Daytona Beach may you say of 
her those simple words which were carved on the tomb 
of the mother of seventeen children, “She hath done 
what she could’. (Applause.) 

CHAIRMAN HENDERSON: We will now have a 
response on behalf of the Association by Mr. Claude 
Pepper, of the Tallahassee Bar. 

MR. CLAUDE PEPPER: Mr. President, our graci- 
ous hosts, distinguished guests, and members of the 
Florida Bar Association, as I listened to the remarks 
of welcome which were extended to us, I began to 
entertain a very grave fear for the success of this 
Convention, for the picture he painted was far too al- 
luring, but after we find that we are here assembled 
I think we are beginning to get under way in a most 
splendid fashion. The words of welcome which were 
extended to us reassure us that we come here not 
only to be entertained but for a serious purpose, in- 
deed. In this fair city we should find an atmosphere 
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which should encourage the highest traditions of this 
Bar, which should make it possible for this meeting to 
produce results, which are of permanent significance 
in the Law of Florida. I find here indicated one of the 
highest types of civic conscienceness—one that com- 
ports well with the highest. The public expects of this 
Association something more than entertainment, it ex- 
pects this Convention to accomplish something of for- 
ward significance in our law. I believe that we now 
recognize that we are standing on the water shed, 
as it were, between the past and the future, and that 
our efforts may not flow back into the shores and 
practical calm of the traditions of the past which are 
now crumbling under the stress of progress but, that 
we may direct its course down into the future where 
they shall join their existence in the foundations which 
will be permanent. No better or happier environment 
than this could be selected. Here we have the convivial 
atmosphere of lawyers getting together. The Bar has 
ever been a friendly meeting place for the lawyers and 
here we can find, I am sure, that solace which we all 
desire. 

I want to say to our gracious hosts that they 
have certainly extended themselves in our behalf. 
Their efforts, their entertainment and recreations 
are indeed so alluring that I thought I saw something 
of a restless movement in the rear of the building, 
particularly among some of the older members, that 
we should postpone the business at once, and take up 
the rest of the recreations. I want to say to you that 
we are grateful for the kind words that you have 
spoken to us, for they will linger in our memories long 
after our leaving has separated ourselves from your 
city. We shall always cherish this meeting as one of 
the happiest we ever enjoyed and in the future will 
remember time and again with kindly recollections, 
what we are now about to experience. 

We thank you. 

(Applause.) 

PRESIDENT HENDERSON: The Chair will 
recognize Chief Justice Louie Strum and ask Mr. 
Strayhorn of the Fort Myers Bar and Mr. Raleigh 
Dowling of the Jacksonville Bar to escort him to the 
rostrum. Chief Justice Strum. (Rising with ap- 
plause.) 

(Chief Justice Louie Strum was thereupon es- 
corted to the platform by Mr. Strayhorn and Mr. 
Dowling.) 

CHIEF JUSTICE STRUM: Good morning, gentle- 
men, 

PRESIDENT HENDERSON: At this time I 
would like to ask Mr. Green of the Daytona Bar, or 
Mr. Sholtz, to make the announcements. 

(Mr. Sholtz thereupon made the announce- 
ments with reference to securing reservations to 
the banquet, and as to the social functions, etc. 
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Mr. Green went over in detail the various features 
of entertainment as outlined in the entertainment 
program.) 

PRESIDENT HENDERSON: I hope that the 
members will co-operate, particularly in the purchase 
of their banquet tickets, and complete their registra- 
tion as soon as possible in order that the Committee 
may be certain about what its actual requirements 
will be. 

The Chair will recognize Justice Brown of the 
Supreme Court and asks Judge Chillingworth and Mr. 
Garrett of the Orlando Bar to escort him to the 
rostrum. 

(Justice Armistead Brown was thereupon es-. 
corted to the platform by Judge Chillingworth 
and Mr. Garrett, amid applause.) 

PRESIDENT HENDERSON: Ladies and gentle- 
men: The Association’s custom has dictated that the 
president of your Association annually impose certain 
views, that may be paramount in his mind, on the 
membership and to that end, therefore, I wish to 
undertake briefly to dispose of that privilege and 
obligation. 

President Henderson’s address in full will be 
found at page 527. 

I thank you. 

(Applause.) 

CHAIRMAN HENDERSON: The Chair will rec- 
ognize Mr. Rowe who asks to be heard just a moment, 
as he wishes to leave the city. 

MR. ROWE: Mr. President and members of the 
Association, I wish to address a motion to you, after 
stating some facts which I think will be of interest to 
you. On August 21, 1930, a very humiliating crime 
was committed in South Georgia. It is known in the 
annals of South Georgia history as the (?) murder. 
A few minutes after this murder was committed a 
cracker boy in Manatee County, Florida, was sus- 
pected of participating in this crime. He was taken 
by Georgia officers without proper papers from Mana- 
tee County, Florida, kidnaped and hurried across the 
State line. After this horrible crime was committed 
they transferred this boy, who was nineteen years 
old, and had only had a third grade grammar school 
education, from jail to jail in the dead of the night, 
holding him incommunicado for a period of twenty- 
two days, during which time he was not allowed to 
see his mother, his father, any friends, or any counsel. 
The boy was a poor ignorant cracker boy, who had no 
money; he had no friends. At the request of certain 


people in Manatee County, members of this Associa- 
tion went to Georgia in an effort to reach him and 
see him. They failed in their effort, public sentiment 
was very high against the boy, but while in Georgia 
four members of the Bar of Georgia came to the boy’s 
rescue, without hope of compensation, without any 
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desire for reward, only interested in seeing justice 
done, and to preserve the high traditions of the Bar. 
Those men are Mr. J. B. Copeland, Mr. O. H. Duke, 
Mr. E. N. Wilcox of Valdosta, Georgia, and Judge (?) 
of Quitman. They defended this boy free of charge; 
they are now still working in his defense. They have 
not received a penny of compensation and do not ex- 
pect to receive it. The only compensation they can 
have for their work is the knowledge that they have 
done their duty to a client while they have upheld the 
standards of the Bar, and the individual thanks which 
we may give them, and this Association may extend 
to them. Under these circumstances I would like to 
move that this Association request its secretary to 
address letters to these gentlemen thanking them for 
their courtesies extended the members of this Associa- 
tion and for their splendid work in their defense of 
Austin Westcott. 

MR. R. L. SHIPP: I wish to say although I am 
not familiar with the facts as stated by the dis- 
tinguished gentleman, that for a large number of 
years I have been personally acquainted with the at- 
torneys to whom he referred, and I will say that there 
are no greater lawyers in Georgia or in Florida, or 
men of higher ability than the four lawyers that the 
member has mentioned. They are an honor to the 
Bar, they are an honor to the State of Georgia, and 
would be an honor to any state; I therefore, Mr. 
President, second the motion as made by the gentle- 
man, that the thanks of this Association be communi- 
cated to those four distinguished members of the 
Georgia Bar. 

PRESIDENT HENDERSON: It regularly 
moved and seconded that the thanks of this Associa- 
tion be extended to these gentlemen of the Georgia 
Bar for their courtesy to members of this Association. 
Are you ready for the question? 

(The question called for, put to vote and carried.) 

Carried, and so ordered and the secretary is so 
instructed. 

Mr. Charles A. Boston, President of the Ameri- 
can Bar Association, found it impossible to be here 


today, but we will have the pleasure of hearing from | 


Mr. Boston tomorrow. A jurisdictional matter in an 
important case detained him in New York. 

I take pleasure at this time in introducing to you 
a man who has been for some time a member of this 
Association, and a leader in its activities, who is uni- 
versally loved and respected, the Honorable William 
H. Ellis, a member of the Supreme Court of the State 
of Florida. 

ADDRESS OF JUDGE WILLIAM H. ELLIS 

Mr. President, ladies and gentlemen, I desire first 
to express my sincere thanks for the floral evidence 
of your kindly remembrance. Last night when I went 
to my room I found a box from a florist, something 
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like that, containing a bunch of beautiful flowers, to 
which was attached a card of the Florida State Bar 
Association. No kindly sentiment can be more beau- 
tifully and appropriately expressed than through 
flowers, nature’s colorful response to human industry, 
the earth’s testimony or tribute to the beautiful, and 
sweetly odorous to man’s love of the beautiful. I ar- 
ranged those flowers as well as I could in a vase of 
water so that each color might bear testimony to the 
other’s beauty, and placed it near the window that it 
might gather the rays of the rising sun of day from 
which they drew their beauty, their grace and their 
loveliness, and to breathe the sweet air of the morn- 
ing’s benedictions. I want to say that my room has 
the appearance of a lady’s boudoir, but Mr. Brannon 
Casler, who occupies it with me, snores with a noise 
that might be made by a violently agitated tom tom, 
and he is my alibi. But, I might say in the words 
that Oberon chose in addressing Puck: 


“T pray thee, give it me, 
I know a bank whereon the wild thyme blows, 
Where ox-lips and the nodding violet grows; 
Quite over-canopied with lush woodbine, 
With sweet musk-roses, and with eglantine.” 


In speaking to you this morning I have some hesi- 
tancy in using the paper I have prepared. After the 
wonderful address of the distinguished President, the 
subject which I have chosen seems to fall into a kind 
of insignificance, and yet as he read that most in- 
teresting and masterful document I thought that 
there might be some relation between the courts’ ac- 
tivities in the state, in the administration of justice 
and the recovery of the state’s confidence in credit, 
and faith and hope in its future. I have chosen as my 
subject the NEW RULES. 

The address by Judge Ellis is printed at page 549. 


(Applause.) 


CHAIRMAN HENDERSON: In behalf of the As- 
sociation I want to assure Judge Ellis that we are 
very happy that he has chosen that subject to make 
more clear the real purport and spirit behind the 
adoption of these New Rules by the court. For an 
understanding between the court and the bar, is pos- 
sible on an occasion of this sort, and not so easily pos- 
sible in an opinion by the court. Here one can, more 
or less, discuss the matter off the record. I think 
more real progress toward their observance will there- 
by be available than otherwise. Judge, I think it was 
a very splendid address by you on this subject, and 
I think it will prove helpful to the Bar. 

One of the primary purposes of the Association 
has been to clear up and get out of the way the work 
being done by the committee known to the members 
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of this Bar, and of which Mr. E. J. L’Engle is chair- 
man, on the subject of Chancery Procedure. We have 
some time left this morning, and we -will make it a 
special order at this time to take it up out of the regu- 
lar course in the schedule for this afternoon, and at 
this time I would ask Mr. L’Engle to make the report 
of his committee, which is not only a committee of 
the Association of Bar Delegates, but a Special Com- 
mittee likewise of the State Bar Association itself. 

Mr. L’Engle. 

MR. E. J. LLENGLE: Mr. President, and members 
of the Bar Association, with your permission I will 
read the report of the committee. 

The report is printed at page 578. 

I think, Mr. President, that every member of the 
Association here has a copy of the proposed Statutes, 
and with your permission I shall only refer to it in a 
few words in order to save time. 

When I was a boy I knew an old colored man who 
was very inoffensive and quiet and bore the name of 
Scipio Napoleon Washington Caesar Brown. He was 
mentally as unaggressive as anybody you ever saw. 
He was not responsible for that misnomer, nor either 
is this committee responsible for its title. The com- 
mittee is called the “Committee on Expedited Chan- 
cery Procedure.” But, we considered that a title and 
not a matter of substance, and overruled the demurrer 
and started to work. Therefore the result of the com- 
mittee’s year or more of work is now before you, after 
having been considered by the conference of the Bar 
delegates at Orlando last year, and has been consid- 
ered and carefully revised in detail and again sub- 
mitted to the council of Bar delegates at Ocala, and 
was considered again by the conference of Bar dele- 
gates here yesterday. 

Perhaps the result of the committee’s work is not 
worth all that has happened. I hope this Association 
will not expect too much from it. Certainly this stat- 
ute, if it should be passed, will not effect the very 
quick disposition of Chancery Procedure. The most 
that could be asked for it is that it simplifies some 
debatable questions, settles some points of detail, 
about which most Federal practitioners and State 
practitioners have been in doubt. And, under the care- 
ful supervision of the circuit judges and the sym- 
pathetic co-operation of the Bar, it will be possible to 
conduct chancery cases more quickly and bring them 
to an end without so much loss of time or detail as 
under the present practice—but, do not expect too 
much from this Bill. 

Frankly, the committee is disappointed in its own 
work. This committee was not at liberty to devise 
any new system of practice. 
what we now have and to revise it with the thought 
to following more closely the Federal practice. This 
matter was discussed at the last meeting of the As- 


It started out to revise. 
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sociation, and that theory was approved as we under- 
stood it but, the more the committee has studied the 
Federal Equity Rules, the more it has been confirmed 
in the impression we had in the beginning, that the 
Federal Equity Rules are loosely drawn and contain 
many ambiguities. Perhaps it would have been better 
if the Association and the committee had undertaken 
to revise the old Florida equity practice and not fol- 
low the Federal Equity Rules at all but there were 
two reasons why that could not be done. In the first 
place the Legislature of the State of Florida has al- 
ready enacted as a part of our procedure certain fea- 
tures of the Federal Equity Practice and we have all 
become accustomed to it. In the second place, it 
seemed desirable, and it still seems desirable to har- 
monize the state practice with the federal practice as 
much as possible so that we will not be working under 
two different and opposed systems of equity practice. 


It has always been a great advantage to the 
Florida Bar that we have had a system of equity prat- 
tice which was the same in substance as that which 
prevailed in the Federal Court and, I think that we 
failed to realize the importance of that advantage, as 
compared with the situation of lawyers in other states 
who are operating under a code, where the result is 
that they have developed very largely a federal bar 
within the state bar but, with us it has always been 
a simple matter to practice in the Federal Court in 
Equity because the two systems were very much the 
same. 


Now, that the Federal Court is operating under 
different rules a difference has arisen between the 
state practice in Equity and federal practice in Equity 
to some extent, and it was the hope of the committee 
to present you with a draft of a Statute which would 
eliminate most of the differences between the two 
systems. That has been the idea of the committee 
but, the committee finds that there are so many am- 
biguities in the federal practice that it has been neces- 
sary to attempt to clarify those uncertainties. Fur- 
thermore, there are traditions at our Bar that are en- 
titled to respect. We have become familiar with Rule 
Days, with the system of appearances, and many other 
features of our local practice, and in a proper effort 
to meet the views of the profession, the committee has 
retained those views, especially as that was the views 
of the Bar delegates at Orlando last year, and there- 
fore the committee carried over in it the Rule Day, 
the same features that we have in Florida, that is 
rule days and appearances, although those features 
have been abolished in the Federal practice. ‘To pass 
that to additional features, I mentioned rule days and 
appearances, which are not matters of very great im- 
portance. The difference which they create is not a 


matter which will separate our Florida Equity prac- — 
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tice from the Federal Equity practice in any impor- 
tant manner. 

I shall not review this proposed Statute in detail 
because most of you are familiar with it, having read 
it at the last meeting of the State Bar Association and 
copies of it have been circulated by mail throughout 
the state to the profession, and the Bill was before 
the conference of Bar delegates yesterday. It is im- 
portant, however, to call your attention to the fact 
that the present draft of this Bill differs not material- 
ly to that which was mailed to the Association. The 
sections have been rearranged in what we believe to 
be a more logical order. There have been many 
changes in substance, and it would not be safe for you 
to rely upon your recollection of the former draft. It 
is safer to say that this is practically a new draft, al- 
though most of the features of the old draft have been 
preserved. I do not know that it is a matter of im- 
portance to you but I will say that this is the seventh 
draft that this committee has prepared. 

I wish to point out just a few of the outstanding 
changes which have been made in the present draft 
as compared with the former draft. In Section 3 the 
form of summons has been completely rewritten so as 
to perpetuate the right which it is believed that the 
ordinary layman will be able to understand if he reads 
it. As I have stated the form of summons in chancery 
has been changed so as to make it more intelligible to 
the layman. The objections to the old summons in 
chancery were discussed at the last meeting of the 
Bar Association and you are all familiar with that. 

In Section 9 you will find the same provision that 
appeared in the last draft that interventions need not 
be in subordination to the equity of the main proceed- 
ing, if the court in its discretion orders otherwise. 

Section 10 has been broadened so as to settle cer- 
tain questions of doubt and provides that receivers, 
liquidators, and trustees in bankruptcy may be sub- 
stituted upon a simple motion of complainant in the 
cause. 

Section 14 has been entirely changed and the 


Federal Equity Rule has been followed instead of the 


Florida Rule 29, but at the conference of Bar dele- 
gates yesterday afternoon the final provision which 
you will find in this printed draft was stricken, and 
another provision inserted so that it will now read that 
decrees in class suits, or representative suits will be 
binding upon absent parties unless otherwise provided 
by the decree. In other words the court is vested 
with the power—which it probably had—to limit the 
force of its decree to those actually in court, but the 


court may also in its discretion make such a decree 


binding upon all persons who are not actually in court 
but who are represented by the parties who have been 
served. 


A rather important change has been made in Sec- 


tions 22 and 23, so that if a motion is made to strike 
a part of a plea, such a motion would not prevail un- 
less the matter is found by the circuit judge to be 
prejudicial. The purpose of that provision is to pre- 
vent frivolous and dilatory motions being made, and 
to prevail. 

A far-reaching change has been made in Section 
26. As originally drafted, and as presented at the Or- 
lando meeting of the Association, that section con- 
cluded with the words, “But if necessary all pleadings 
shall be regarded as amended in order to determine 
the cause in accordance with right and justice.” As 
most of you know that section was suggested by one 
of the members on the committee but, it encountered 
serious and continued objection and the committee 
finally decided to eliminate it. After the meeting yes- 
terday a motion was made that this language be re- 
inserted but the motion was lost and therefore the 
section in relation to amendments stands as it is now 
printed without these additional words. 

I may say that the purpose of this language which 
has been omitted was to abolish the rule of allegata 
and probata, and to vest the court with a broad dis- 
cretionary power to determine the cause in accord- 
ance with right and justice, whether the issues were 
presented by the pleadings or not. That language is 
a law in some states in the United States, and it is the 
law in most of the foreign jurisdictions but, it is en- 
tirely contrary to the course of the decisions and prac- 
tice in this State, and it is very plain to me at least 
that the profession is not willing that we shall depart 
from that established theory of our practice—that is, 
that the proof must follow the pleadings. 

Another change which appears in the present 
draft is indicated by Section 33, and other features of 
this Bill. It is not always clear under the Federal 
Equity practice what is the function of a motion to 
dismiss as contrasted with the motion to strike. But, 
the committee has revised the present measure in such 
a way as in its opinion establishes a practice in this 
way: an objection to the whole Bill, which was for- 
merly raised by a demurrer, must be raised by a mo- 
tion to dismiss and not by motion to strike. Similar 
objections to a counter claim must be made by motion 
to dismiss the counter claim. If, however, the peti- 
tioner desires to attack a part of the bill or a part of 
a counter claim this objection must be raised by a 
motion to strike. I do not defend that change that 
was made, and I have a great deal of respect for a de- 
murrer, and it has performed many useful functions 
in the life of everyone of us and I see no reason to 
call a demurrer a motion to dismiss. At the same 
time if we think there is any advantage in approxi- 
mating the Federal Equity practice we might as well 
go the whole way and follow the nomenclature which 
the Federal Equity Rules contain, and they call a de- 
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murrer a motion to dismiss, and we have followed the 
same practice in this rule. But, it is a very easy mat- 
ter to practice that under this proposed system of 
practice, and that a demurrer has been abolished, and 
that a motion to dismiss has been substituted without 
any certificate, and without any affidavit, and while 
I speak of these matters, I might mention that under 
this Bill pleas have been abolished entirely, exceptions 
have been abolished, and it is believed that in that 
respect the practice has been materially improved. 
There is hardly any use in modern practice for a plea 
and I think that we can all bid goodbye to that word 
without any regret; but I still have some regrets for 
my old friend the demurrer. 

Another change in this Bill, responding not only 
to the considered judgment of the committee, but the 
request of many members of the Bar is to abolish the 
necessity of the personal signature of a party to an 
Answer, or of the seal by corporate defendants on an 
Answer. 

Many complaints have been made by the profes- 
sion under the existing practice about the difficulty 
of determining whether some part of an answer 
stated a counter-claim or not. I have been often 
puzzled myself to know whether what purported to be 
a counter-claim was a counter-claim, and therefore 
the committee in order to help to clarify that situa- 
tion has provided in this Bill that nothing shall con- 
stitute a counter-claim in an answer unless it is ex- 
pressly accompanied by a special prayer for relief. 
You will also see that provisions have been made for 
the service of all counter-claims upon opposing parties 
so that there can be no misconception on this appre- 
hension if the answer is intended to embrace a mere 
counter-claim it must be served as well as to contain 
these particular features. 

The question has been asked the committee, and 
the committee has asked each other whether under 
this proposed draft cross-bills have been abolished. I 
am in doubt. I do not know what the courts would 
construe this bill to mean and therefore the committee 
itself, if it has an opportunity would like to insert, if 
it meets the approval of this body, another clause to 
the effect, that cross-bills either have or have not 
been abolished so as to settle that question. 

There are many members of the committee who 
prefer to retain the optional right to file a cross-bill 
but, I may also say while I am on the subject that I 
think it is very regrettable that the Federal Equity 
Rules did not preserve cross-bills and it is regrettable 
that they substitute this confusing system of counter- 
claims. But, they did and that is a part of the Fed- 
eral Equity practice today; it is a part of the Florida 
Statutory law on the subject today, and the committee 
has not assumed to change or to make a suggestion 
to change that paragraph. 
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The committee has inserted in the body of the 
new draft a section which follows very closely the 
Federal system of taking testimony by depositions de 
bene esse. Upon comparison of the Federal Statute 
you will see that the section in our draft is substan- 
tially the same but, as Florida practitioners in the 
State courts are not familiar with that system it was 
believed to be fairer and sounder to rewrite and set 
out the provisions of the Federal Statute regarding 
depositions de bene esse in full, whereas the former 
draft of this Statute merely adopted by reference the 
practice in the Federal court. 

Now, I shall not take time to go through the va- 
vious changes which have been made in this present 
draft. They will become apparent to you as you study 
it. But, I hope that the Association will give this 
Bill its careful consideration and if you decide to adopt 
it I see no occasion for undue haste and if the Associa- 
tion wishes to put the matter off until the next an- 
nual meeting, it would not go counter to any views of 
the committee. If we are going to change our Equity 
practice I think that the Association should be satis- 
fied with the changes that are proposed to be made. 

This committee has no pride of opinion, it is not 
made up of propagandists. We are your servants; and 
we have tried to do this work consistently with what 
we understand to be the wishes of the Association and 
the Bar generally, and we lay our work before you. 
If you want it it is yours; if you want us to amend it, 
we are here to serve you but, I ask that you give the 
work your consideration and pass on it according to 
its merits and do not expect too much from it; and 
finally I will say this that no system of practice will 
be any better than any other system of practice un- 
less it has sympathetic interpretation and application 
by the court and the lawyer. It makes no difference 
what set of rules we practice under, there will be no 
improvement in our practice until there is improve- 
ment at the Bar, and improvement in the courts, be- 
cause you can find technicalities and dilatory meas- 
ures under any system, and the best remedy for de- 
lays of justice is right among the lawyers and among 
the courts and if we are going to adopt a modification 
of our practice it is my observation and experience 
that if the courts will try to interpret this Statute in 
sympathy with its purpose, which is the simplifica- 
tion of procedure and the quick overruling of dilatory 
measures, and the rapid determination of an issue and 
the disposition of causes at issue then, we will make 
progress in the expediting of chancery proceedings 
but, I do not know any system of written law which 
is practical in Florida which would expedite chancery 
practice unless it is heartily and sympathetically and 
constructively interpreted and applied. (Great ap- 
plause.) 

MR. GEO. P. GARRETT: Mr. Chairman, it seems 
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to me that the time for debate is passed. There 
have been three conferences of bar delegates which 
have been over this thing, which is before these gen- 
tlemen again today. We have a Supreme Court, pre- 
sumably as Judge Ellis said, that if justice was done 
in the court below we ought to follow the distinguished 
precedent that we have in the actions of the Supreme 
Court and render a “per curiam” decision. I submit 
that if this were a matter of stampeding anybody into 


accepting a draft which some of the members of the 


committee themselves may not be willing to accept, 
it would be one thing. But, I can remember because 
I had to make a speech at a constitutional day or a 
constitutional week, that we read that the Constitu- 
tion of the United States, which everybody reveres 
and approves now was not approved by anyone of the 
parties who signed it, and there were none of them 
who were willing to sign it until finally Benjamin 
Franklin said to them, “Let us sign it anyhow, we 
have done the best we could.” Now, here we are 
with this situation. It may work, as Judge Smith 
just suggested to me, like an international conference 
on disarmament, the promises that we have but, I 
think that the time for working out the verbiage has 
passed; I think these gentlemen have given all of their 
time and consideration that they fairly could be ex- 
pected to give, and that we will injure our chances of 
enacting it at all if we leave it over this meeting. We 
have a legislature convening shortly. If we pass it 
over as Mr. L’Engle showed his willingness to do to 
another meeting of this Association, we won’t ever 
get it to the legislature. And, Mr. L’Engle indicated 
to me yesterday that he was willing to start in on 
probate practice now, and I think we should give him 
some subject (laughter). Therefore I submit to the 
convention. 

I make the motion that the draft be approved, and 
that the draft as finally redrafted be turned over to 
the committee with instructions to pass it through the 
legislature. 

MR. TAYLOR: I second the motion. 

MR. JOHN C. COOPER, JR.: As a substitute for 
that before the motion is put and to clarify the situa- 
tion, I would suggest that the Chair read the recom- 
mendation formally adopted by the conference of dele- 
gates yesterday. It may be that Mr. Garrett will ac- 
cept that as a substitute. 


PRESIDENT HENDERSON: Mr. Bentley, as 
secretary of the Conference of Bar Delegates, will you 
read the action taken for the information of the body. 

SECRETARY BENTLEY: After giving the en- 
tire day yesterday to the discussion of this report the 
following motion was offered by John C. Cooper, Jr., 
and upon being duly seconded was unanimously 
adopted by a rising vote: : 


“Be it Resolved that the report of the Com- 


mittee on Expediting Chancery Procedure be ap- 
proved; that the text of the proposed statute be 
approved as submitted, subject to the understand- 
ing that the committee will reform certain sec- 
tions in accordance with the discussion at this 
conference and will add certain sections; that this 
conference recommend to the Florida State Bar 
Association that the proposed statute be approved 
and that the committee be directed to submit the 
statute in final form to the Executive Council of 
the Association so that said council may finally 
approve same for submission to the Legislature as 
the act of the Association’. 

MR. GARRETT: I accept that. 

PRESIDENT HENDERSON: Does the second of 
Mr. Garrett accept the amendment to the motion made 
by him. Who is the second for the purpose of the 
record? 

MR. TAYLOR: Mr. Taylor, yes. 

PRESIDENT HENDERSON: Gentlemen, you 
have heard the motion lately made and seconded. I 
do not think there is any necessity to repeat the 
motion. 

JUDGE ELLIS: Mr. Chairman, I would like to 
ask the indulgence of the Association to this end that 
it would hear first. the oral report of the Judicial sec- 
tion which met the other night at the hotel. We had 
a very representative meeting in relation to the sub- 
ject. 

PRESIDENT HENDERSON: Since the report re- 
lates to this subject the Chair will rule it to be in order 
and will therefore accept it as pertinent at this time. 
Judge Ellis. 

JUDGE W. H. ELLIS: There was a very repre- 
sentative meeting of the members of the Judicial Sec- 
tion. We have not been active during the past year 
for the simple reason that we knew that this com- 
mittee on the formation of rules of chancery practice 
was busily engaged in its work; that it was engaging 
the interest of the Bar, and that it was contemplated 
that the proposed draft or that the draft would be 
submitted to the legislature to be adopted by that 
body in the form of a statute, so the Judicial Section 
felt that there was nothing to be transacted of any 
importance during the past year, consequently it had 
no meetings but each member of the Section was try- 
ing to keep himself advised of the progress of this 
committee. 

The Judicial Section recognizes that the purpose 
of this committee was a great one, and it also appreci- 
ates the fact that its execution of that purpose has 
been excellent but, we have this reaction, and it may 
be attributed to the fact that they, the members of 
that Section, are members of the judiciary; they do 
not like the idea of going to the legislature for per- 
mission to establish a rule of practice which defines 
the tools with which the judiciary must labor. They 
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have an idea that the rule making power is inherent 
in the court and necessarily so because assuredly it is 
better adapted and better qualified to select the tools 
with which it administers its duties than a body like 
a legislature. There are many members of the Bar 
who believe that that power rests in the courts and 
therefore the Judicial Section suggested this thought 
that instead of the draft being prepared as a bill to 
be adopted by the legislature that this Association 
adopt a proposed statute to be enacted by the legisla- 
ture recognizing the power to exist in the courts to 
make these rules of procedure and practice. It would 
have this advantage if that were done these rules 
could be adopted as proposed by this committee which 
has done such excellent work; and as Mr. L’Engle has 
pointed out if there was any defect, any inadequacy 
in any of them, why such could be amended within a 
space of thirty days, instead of waiting two years for 
amendment, and then probably not being able to get 
it passed through the legislature. 

If that course was not deemed to be a wise course, 
the council suggested that you might add a section to 
this proposed bill in substance recognizing the power 
to be in the court to prescribe rules and such rules as 
prescribed would over-ride and become effective over 
any statute on the subject of any rule relating to 
procedure and practice. 

It was the idea of the Judicial Section that if the 
course which it suggested should be adopted that this 
Association would constitute a kind of judicial council 
to consist of the members of the Supreme Court, a 
certain number of circuit judges, together with a com- 
mittee of the Bar, who from time to time would ad- 
vise and counsel with the court as to the proper clauses 
to be adopted or inserted here or there in the proposed 
bill which has been submitted and that this Bar them- 
selves would co-operate with the courts in the estab- 
lishing of a rule of procedure which from time to time 
might be amended on very short notice, whereas if 
this becomes a law and we begin to recognize, if such 
a thing is possible, the power to be in the legislature 
to prescribe how a judicial function shall be exercised 
we will have a great deal of trouble from time to time 
in amending our bill. Such was the thought of the 
Judicial Section. I apologize, Mr. President, for not 
being able to produce it in writing but, I thought I 
would be able to give you the substance of it orally. 
The remainder of the report is mere matter of detail. 

I had the distinguished honor of being re-elected 
its chairman upon the principle of having done noth- 
ing in the last twelve months, it was a promise that 
we would do nothing in the next; and Judge Rowe was 
elected as secretary. I thank you for the privilege. 
(Applause.) 

PRESIDENT HENDERSON: The report is re- 
ceived and considered filed. 


JUDGE C. 0. ANDREWS: I do not desire to 
speak to the motion as a member of the Judicial Sec- 
tion, but as a member of the Bar I would like to state 
in the beginning that I have no objection to any pro- 
vision of the rules of practice in chancery involved in 
this measure. I think they are good; necessarily they 
can be improved. I do not assume the position of 
undertaking to give any word of warning as to the fu- 
ture but, if you will read the provision of our Constitu- 
tion and our form of government under which we live, 
you will note carefully, especially in the first three 
constitutions of this State, and the last constitution 
varied from that, that it was the intent that the three 
departments of this government function separate 
and apart, transacts its own business. The Legisla- 
tive Department in this State has no more right to 
provide the rules and practice of procedure as such in 
the court, than the court has to. It is the enactment 
of rules of practice by a legislative body. Nobody has 
undertaken it. By the Bar going to the legislature 
with a provision of this kind, it is a requisition, it is 
an admission that the courts, the Judicial Section, 
that the lawyers of the State have decided that they 
can not run their own business. Now, there is no de- 
nial of that fact. I recall at Miami we had up two 
propositions there. One proposition was turned down 
which was that we should fix this proposition so that 
everyone would know where we are hereafter, and put 
the rule making power and procedure where it be- 
longed. I desire to say I have been a member of the 
Executive Department for seven years, and the Leg- 
islative Department and of the Judicial Department, 
from a Criminal Court of Records on up to the Re- 
viewing Court, and I am not guessing. I wish that I 
had the language and I had the power and I had the 
time and the brains to present to this body—lI hope I 
may say that with due modesty, that there will never 
be a solution of the problem of procedure in courts un- 
til the persons who have the responsibility of enforc- 
ing it have something to do with it. In other words, 
all of you know that the Railroad Commission has 
twice as much power in its procedure in fixing its 
rules and revising them and defining its own rules 
than the Supreme Court of the State of Florida or any 
of the circuit courts. In other words more than the 
judicial branch. Did you ever notice it, and there are 
other Commissions in this State that have power to 
make rules and regulations that have what?—the 
force of law. We are put in the position of going to 
the legislature and asking them to pass a statute to 
allow us to transact our own business. And, I want to 
tell you another thing, you can pass it, but I will guar- 
antee in less than four years from now that there will 
be men up there trying to pass statutes because it 
does not fit their case; they will be official members, 
but it does not fit their case and they will again 
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amend that thing until it will look like it is shot full 
of holes in less than ten years. 

I know this as a member of the legislature, that 
the men who compose that legislature as a general 
proposition, they want to do their duty but, I will tell 
you another thing—those men are not going to be in- 
volved in a controversy as to what the courts of this 
state desire, what kind of procedure they shall have, 
because it is foreign to their business, they do not 
understand it, and the legislature is often composed 
of two-thirds of laymen, and therefore they must look 
to somebody to direct them, and the men who are the 
brightest and the best informed, who have any selfish 
motive can change all of these or a good portion of 
them in one session. Now, you may just as well look 
that thing square in the face. I have no objection to 
passing this law but, I think if that is the only way 
we can get it why let us do it that way but, the other 
states have thrown aside that idea, as well as the 
American Bar Association. They have adopted the 
process of creating judicial councils, judicial councils 
composed of leading members of the Bar and of the 
courts. They are the only people on earth who have 
ever provided consistent, systematic, workable rules 
of practice and procedure in the courts; they are the 
only ones equipped to do it; it is their business to do it. 

Now, if as Mr. L’Engle has stated they do not 
mind, in other words they were not pressing this par- 
ticular measure for the next session of the legislature, 
I believe if it is put off that it will lose its force to a 
considerable extent because it has been worked over 
by very able men. They have devoted a lot of time 
to it, and if it is to be put through, it seems to me 
that it ought to be done at this next session. How- 
ever, I would like to see the constitutional amend- 
ment, and I understand the judicial article is under- 
taken to be amended at this time, and why not pro- 
vide a constitutional amendment; I believe the people 
are ready to adopt it, Section 9, that the Supreme 
Court shall have the power to prescribe and adopt 
rules of procedure applying to practice for courts of 
this State, then you direct your judicial council to as- 
sist and propose those rules to them for the practice 
and procedure not involving fundamentals or sub- 
stantive law, and we will get what you want, and we 
are not going to get it any other way. 

MR. GEO. P. GARRETT: Mr. Chairman, on the 
matter of the motion. 

PRESIDENT HENDERSON: The Chair at this 
time would like to recognize Mr. Raymer F. Maguire, 
last past president of this Association. Judge Chil- 
lingworth will you escort him to the rostrum. 

The Chair at this time will recognize Judge Ar- 
thur G. Powell, of the Atlanta Bar. Mr. Frank Wide- 
man will you escort him to the platform. 

(And thereupon Mr. Maguire and Mr. Powell 


were escorted to the platform as instructed.) 

PRESIDENT HENDERSON: Mr. Garrett. 

MR. GEO. P. GARRETT: I am not pretending to 
speak, but I made the motion, or accepted Mr. Coop- 
er’s motion, and my idea is that, while I heartily 
agree with Judge Ellis and Judge Andrews, that the 
Supreme Court ought to be reinvested with the power 
which they evidently have divested themselves of, 
nevertheless I don’t think we should enter into that 
in the question of the adoption or rejection of this re- 
port, and therefore I suggest that an amendment be 
made to the motion, not that the Executive Council 
put it through the legislature, but that they use such 
effective means as may be at their disposal, to give it 
the force that is available to them. In other words, 
let them use the Supreme Court method, let them use 
the legislature, or let them use propagation or propa- 
ganda, whatever they like but, do not let us involve 
ourselves in this question of the rule-making power, 
because that theory is wrong. 

MR. ANDERSON: Mr. President, I was going to 
offer an amendment to Mr. Garrett’s motion which 
would accomplish that purpose. Will you yield please? 

PRESIDENT HENDERSON: Will you state your 
amendment. 

MR. ROBERT H. ANDERSON: By adding the 
words to it “unless in the meantime the Supreme 
Court of Florida shall adopt the provisions of this Act 
as rules of the court.” Now, that would give the Su- 
preme Court the opportunity to first adopt them and 
if they did not do it then the legislature could write 
it on the statute book. 

PRESIDENT HENDERSON: Do you offer that, 
Mr. Anderson, as an amendment? 

MR. R. H. ANDERSON: I offer that as an 
amendment to Mr. Garrett’s motion. 

JUDGE C. E. CHILLINGWORTH: I do not want 
to second his amendment, but I want to speak. 

PRESIDENT HENDERSON: There being no sec- 
ond to the amendment— 

MR. THOMAS B. ADAMS: I seconded the amend- 
ment. I second Mr. Anderson’s amendment, I think it 
is a good one. 

PRESIDENT HENDERSON: The discussion will 
be on the amendment. The amendment is in this 
language, “Unless in the meantime the Supreme Court 
adopts said rules.” 

JUDGE C. E. CHILLINGWORTH: Mr. President, 
I think it would be impossible for the Supreme Court 
to effectively carry out Mr. Anderson’s recommenda- 
tions because for them to do that, they would have to 
over-ride some ten or twelve existing statutes on our 
books, which makes the adoption of these rules by the 
Supreme Court impossible. As I understand our 
present dilemma was fostered entirely by the Supreme 
Court. For generation after generation the Supreme 


| 
| 
are 
| 
| 
ce 
ig 
a 
| 
4 
| 
a 
| 
1 i 
be 
j 
: iy 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Court has had the right to make these rules, in my 
judgment, but has stood idly by and gracefully ac- 
quiesced in the acquisition of that power by the leg- 
islature, and up till now, so I differ with Judge Ellis 
who thinks that the legislature should adopt a law 
saying that they recognize the power to be in the Su- 
preme Court. Frankly, if the power is not in the Su- 
preme Court, the Supreme Court should be the first 
body to recognize it and as no one else could but, I am 
quite willing to let Judge Ellis carry out his sug- 
gestion. 

At the judicial council last night it was my un- 
derstanding that the resolution was adopted that in- 
stead of this chancery practice the judicial council 
propose legislation vesting the rule-making power in 
the Supreme Court. I did not understand that that 
was to be instead of this particular statute. Personal- 
ly I quite approve of the legislature, if it may, or not 
by constitutional amendment if necessary, vesting 
that rule-making power in the Supreme Court. Last 
night the committee, as I understood it, restricted that 
power to civil cases but frankly I am opposed, if that 
right is given absolutely to the six members of the 
Supreme Court, to make these rules of pleading, prac- 
tice, and procedure for the trial court, without first 
giving the members of the State of Florida and of the 
Bar, an opportunity to be heard. Now, those gentle- 
men in Tallahassee, I have profound respect for them, 
for their ability to correct the errors of these circuit 
judges, that is their peculiar task and they are there 
to accomplish that in splendid shape, in view of the 
fact that record after record going up there at tre- 
mendous length, and those six gentlemen do not have 
the time, but frankly I do not think they appreciate 
the problem of the active members of the Bar to a 
sufficient extent, unless they get the benefit of the 
members’ views of this Bar, to adopt any such set of 
rules. I know circuit court judges do not have that 
ability, and I rather doubt that the Supreme Court 
does have it. I stated at the outset that my own pres- 
ent view is that this could easily be adopted as a stat- 
ute, or a court rule, whichever they see fit but, it can 
not first be adopted by the Supreme Court until these 
particular statutes are repealed either by operation of 
the rules themselves or by an act of the legislature. 
You have been kind to give the Supreme Court the 
right to make rules of pleading and practice and proce- 
dure for civil as well as criminal cases, but it should 
be tied up in some way so that the Supreme Court 
must still be given the opportunity of getting the 
benefit of the views of the members of the Bar of this 
State and their actual co-operation and assistance. As 
I understand the views of Judge Armistead Brown 
and Judge Ellis, their views are no different from 
mine in that respect. They are willing as I under- 
stand Judge Brown and Judge Ellis last night, that 


489 


instead of the adoption of this program that the actual 
work shall really go to the members of the Bar who 
wish to promulgate these rules, and present them to 
the Supreme Court for their action. 

PRESIDENT HENDERSON: May I make a point 
of inquiry of Judge Ellis; by your report of the Ju- 
dicial Section if this motion were adopted to provide 
that the power to make rules is vested in the court as 
a confirmation of that power, is it the view of the ju- 
dicial council that that would meet their objection to 
the procedure now pending? 

JUDGE W. H. ELLIS: Why yes, that was my 
idea. Was not it yours? 

JUDGE GEO. C. BEDELL: Yes, sir; I think so. 

PRESIDENT HENDERSON: If the Supreme 
Court has such judicial power and would so hold, 
would any constitutional amendment be necessary to 
be passed fixing authority in such court to make rules, 
such power having existed by virtue of the division 
of government into the three branches; and second 
as being permitted by affirmative legislative acts? 

JUDGE W. H. ELLIS: We thought that any leg- 
islative act would be sufficient, and that no constitu- 
tional amendment was necessary by reason of the pro- 
vision that the three branches of government are 
separate and distinct. I arose only for the purpose of 
amending my report, Mr. President, if you please, as 
Judge Chillingworth pointed out that to recognize 
that rule-making power in civil cases, the purpose of 
the Judicial Section was to eliminate the criminal 
cases feature of it. 

MR. JOHN C. COOPER, JR.: Mr. President, I 
speak with some degree of hesitancy in this manner. 
My point of view as a lawyer on construction of the 
constitution for the State of Florida is at variance 
with the history, as I understand it, of the judicial 
decisions in this State; therefore my point of view is 
of no force and effect save as it affects my personal 
predelictions. I have always felt that it had gone 
astray long since in this State on the question of the 
division of powers. I say this now, not in the slight- 
est for criticism but simply as stating my personal 
view. I have always felt that the legislature had no 
right of any kind either to promulgate statutes as to 
practice or to promulgate statutes as to admission to 
the Bar. I have felt that under the provisions of gov- 
ernment that those things were judicial functions. It 
is my understanding from a study that was made of 
this subject, however, by distinguished members of 
this Bar, when this matter came before this Associa- 
tion at Miami, and elsewhere, that it was felt, as has 
been stated here today, that prior decisions of the Su- 
preme Court of Florida had to some extent, not as has 
been stated, surrendered the power, because I do not 
understand that a constitutional power can be sur- 
rendered but, that the prior decisions of the Supreme 


490 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Court of Florida in defining what constitutes a ju- 
dicial and legislative function had held that if there 
exists under the present constitution that legislative 
function to enact statutes as to practice and proce- 
dure, and those decisions of the Supreme Court of 
Florida still stand—they have not been taken back— 
that they constitute the construction of our present 
constitution. I agree thoroughly with what my friend 
Judge Andrews has said as to the ultimate necessity 
of the division of power which our government is 
founded upon. Since the earliest times to make the 
division of powers, has been the right vested in the 
Supreme Court to determine what powers go to the 
several departments. Now, evidently it is true that 
the Supreme Court, and I think erroneously, has here- 
tofore determined that the legislature has a right un- 
der the division of powers to enact statutes as to prac- 
tice and procedure. Now, if my premise is correct, I 
agree thoroughly with you as to what has been stated 
here by Judge Chillingworth, that my friend Mr. An- 
derson’s motion if adopted could not be of any prac- 
tical effect because the Supreme Court cannot adopt 
what has been here written as a statute as to the 
rules because it requires the nullification of certain 
pending statutes. I only wish that it were possible 
for the Supreme Court to take back everything that 
has been said in the past as to the division of powers 
and if it could hold, and if it did so hold, this entire 
problem would be solved; that it could hold that it 
is a judicial function to adopt rules and that no stat- 
ute to the contrary of such rules is valid. If the 
court held that, there would be no necessity for a leg- 
islative declaration, and I do not think a legislative 
declaration would be of any force and effect. 

So practically, however, we are left in this situa- 
tion; and gentlemen I am trying to look at this prob- 
lem not from any theory, but from a practical point 
of view; and I so expressed my opinion at Ocala. 
From a practical point of view here is the problem— 


’ we have a Constitution which divides the powers as 


we all know them to be divided. We have decisions 
of the Supreme Court of this State, unrepealed and 
still standing, which held valid acts of the legislature 
fixing the practice and procedure by statute. That 
being the construction by our Supreme Court upon 
the Constitution would necessitate, gentlemen, either 
an amendment of the Constitution, or a new decision 
of the Supreme Court, under a properly litigated case, 
and this, I insist, is the only way this matter can now 
be rectified is by statute, and that we are going at it 
in the only way we can; so I think the only available 
situation before us is to do it by statute. (Applause.) 

JUDGE W. F. HIMES: :In my mind it would be a 
most regrettable thing for the State Bar Association, 
after it had had the benefit of nearly two years labor 
on the part of such experienced and eminent men as 


have served on this committee, and after the mem- 
bers of the State Bar Association have co-operated 
with them for nearly two years in working out a sys- 
tem of rules of procedure in chancery cases to have 
the Association at this time destroy these labors and 
make it of no moment. I wish, Mr. President, to sec- 
ond the motion of Mr. Cooper, which I apprehend is 
not fully understood. The resolution adopted by the 
Bar delegates yesterday was to approve this draft and 
submit it to the Executive Committee with authority 
to this committee, to the Executive Committee as 
stated by Mr. Cooper, or rather referred to, to add to 
this bill two additional sections, one of which was to 
continue in the Supreme Court the power to adopt 
rules of procedure in equity cases at any time which 
might take the place of this code of procedure, or 
amended, or modified. Now, if the bill is adopted in 
that way, it meets every objection made by Judge 
Ellis because it is not only a retention in the Supreme 
Court but it is a delegation to the Supreme Court to 
adopt rules and regulations that may be amendatory 
of this act. 

MR. JOHN C. COOPER, JR.: May I interrupt the 
gentleman. Judge Himes I am awfully sorry but, 
that is not the action of the conference. That is ex- 
actly the point we are discussing now. It was felt 
that that was the whole point, that the additional sec- 
tion as we understood it yesterday, or at least I did 
when I made the motion, was that it was to continue 
to be vested in the Supreme Court power to make 
rules in equity cases, that they be ratified and recom- 
mended so far as the Supreme Court was concerned 
but, I do not think that the motion went so far as to 
ask the legislature to adopt an act which is precisely 
which they have refused heretofore to adopt, giving 
the Supreme Court the right to adopt rules which 
would set aside statutes. 

JUDGE W. F.. HIMES: May I ask this question. 
There was a suggestion made that a section be added 
to it, which would recognize in the Supreme Court 
power to make rules? 

MR. JOHN C. COOPER, JR.: That is correct. 

JUDGE W. F. HIMES: To make only such rules 
as would correct these. 

MR. JOHN C. COOPER, JR.: No supplementary 
thereto. That is reframed. 

PRESIDENT HENDERSON: Can not the chair 
straighten this out. 

The motion to adopt the resolution of the Con- 
ference of Bar Delegates embraces the approval of the 
proposed Chancery procedure act; it directs and au- 
thorizes the Special Committee, if deemed advisable, 
to place a clause in the act which will not abrogate, 
and therefore will recognize the power of the Supreme 
Court to promulgate Chancery rules when not incon- 
sistent with such act, and directs the placing of the 
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proposed legislation before the Legislature with the 
request that the same be enacted into law. 

The chair rules that the intent of such resolution 
is (1) that the Continuing Committee and the Execu- 
tive Council shall, if they deem it advisable, place in 
the proposed act an explanatory clause to preserve 
the statute as enacted; (2) that such clause shall not 
undertake to delegate power to the court that it prob- 
ably already has; (3) nor undertake to abrogate any 
rule making power that the court may now have. 

MR. JOHN C. COOPER, JR.: Pardon me, the 
resolution authorized a certain additional section. It 
is the ruling of the Chair that to invest in this con- 
tinuing committee, in collaboration with the Execu- 
tive Council of the Association the authority if joint- 
ly deemed advisable to carry that explanatory section, 
namely, the authority to restate in the act the au- 
thority of the Supreme Court to promulgate rules; 
not that the language as a resolution is broad enough 
that it gives the committee jointly with the execu- 
tive council of this Association the authority to adopt 
that as one of the two proposed supplemental sections. 
That is exactly as I understand it. 

JUDGE W. F. HIMES: That is exactly as I under- 
stand it. 

MR. JOHN C. COOPER, JR.: I must have been 
mistaken. 

PRESIDENT HENDERSON: The _ discussion 
now, in order to clear the matter is upon Mr. Ander- 
son’s motion seconded by Judge Adams, to amend Mr. 
Cooper’s motion by adding the language, ‘Unless the 
Supreme Court shall in the meantime adopt such 
rules.” 

MR. JOHN C. COOPER, JR.: As far as I am con- 
cerned I accept the amendment, if my second will. 

PRESIDENT HENDERSON: Your second has 
not done so, Mr. Cooper. 

MR. THOMAS B. ADAMS: I will do so,° Mr. 
Chairman. 

PRESIDENT HENDERSON: Mr. Sholtz, will you 
and Mr. Turner kindly escort Dean Justin Miller of 
Duke University, as a guest of the Association to the 
platform. Mr. Fullerton will you act as a member of 
the committee also. 

(And thereupon Dean Miller was escorted to 
the platform by Messrs. Turner, Sholtz and 
Fullerton.) 

Judge Himes has the floor. The subject is now 
the adoption as the action of this Association the 
resolution of the conference of Bar delegates supple- 
mented by the language, “Unless the Supreme Court 
shall have in the interim adopted such rules.” Judge 
Himes. 

JUDGE W. F. HIMES: Continuing, Mr. Chair- 
man, what I had to say that while it is quite true that 
an article of the Florida Constitution provides that 
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the government of the State should be divided into 
three branches, legislative, executive and judicial, and 
that no member of any one of these departments shall 
exercise powers delegated to either of the others; and 
while it certainly is true the legislature has no power 
to pass rules in regard to the decisions of the court, 
it is of necessity true that the legislature does have 
power to adopt rules of procedure. Has anybody in 
this State ever questioned the power of the legislature 
to adopt the form of a subpoena in chancery? Has 
anybody ever doubted the power of the legislature of 
this State to say what the return day of that sub- 
poena shall be? Has anybody ever doubted the au- 
thority of the legislature to pass statutes that regu- 
late the admissibility of evidence? Has anybody ever 
doubted the power of the legislature to set up the es- 
sential structures of our procedure at common law 
and in equity in this State? I have never heard it 
questioned. Now perchance how does the Supreme 
Court of this State get any authority to adopt equity 
rules for the Circuit Court, why? Simply because the 
legislature of this State has delegated that power to 
the Supreme Court. Is there any doubt about the 
power of the legislature to adopt rules of procedure 
in equity causes? I answer it with the decisions of 
the Supreme Court of this State. Every member of 
the Bar here recalls the statute of this State which 
provides that except insofar as—after delegating to 
the power of the Supreme Court of this State to adopt 
equity rules for the circuit courts, goes further and 
provides that where not inconsistent thereafter that 
the rules of the Federal Supreme Court shall apply, 
and where they do not apply, that the practice of the 
high courts of chancery shall govern. That is be- 
cause of the legislative enactment in this State and the 
members of the court here, including Judge Ellis, I 
dare say, will remember that they have taken occasion 
in their opinions to refer to that statute, and because 
of the operation of that statute to say that the new 
equity rules of the Supreme Court of the United States 
apply to chancery procedure in this State where our 
rules do not apply. 

Now I assert, it seems to me to be very unfortu- 
nate for us to lose the benefits of all these labors by 
adopting the suggestion here that the Supreme Court 
adopt these rules beforehand. I do not question and 
I think no one questions, the power of the Supreme 
Court to lay down rules for equity courts where there 
is no statute to the contrary but, since the statute 
that was passed that gave the Supreme Court power 
to adopt those equity rules, the legislative arm of the 
government has stepped in and passed statutes that 
repealed or are inconsistent with our equity rules and 
every member of this court, or every member of the 
Supreme Court here present, has written decisions 
after decisions referring to those statutes and giving 
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effect to them. I refer to the statute of 1915 which 
undertakes to authorize an answer in chancery to con- 
tain a matter of set-off and counter-claim, and which 
regulates the taking of a decree pro confesso on it, 
and testing the sufficiency of it by a motion to strike. 
Has it ever been questioned in this State as to the 
power of the legislature to pass that statute? Not to 
my mind. 

Now, if we had any rule, if there was in these 
rules, any attempt to tie the hands of the court with 
reference to making decisions that would be an en- 
tirely different matter, but these rules can not oper- 
ate, and I dare say that every member of this com- 
mittee here will confirm what I say, unless that act 
that carries it into effect repeals certain sections that 
we have got in it that are inconsistent with these 
rules. So that it seems to me that we have given to 
this subject more than two years of our best labors, 
and we have had upon this committee many of our 
most eminent and experienced lawyers, men of rare 
good judgment and patience, and the only comment 
that I wish to say about Mr. L’Engle’s remark here 
was that he was too modest in reference to his own 
labors and those of his associates, and the work has 
not been done hastily, and for us now, after this whole 
Bar of the State has considered this matter for two 
years, to wind up in a disagreement and do nothing, 
I think would be most unfortunate, because the 
thought was voiced here that the Bar at least ought 


to be able to do something for itself when every other 
profession is able to do it, and, to wind up in utter 
discord here I think is a mistake, and I therefore trust 
that the motion will not prevail, and that Mr. Cooper’s 
motion... 

MR. JOHN C. COOPER, JR.: I did not make a 
motion. 

MR. W. F. HIMES: I believe it was your original 
motion. 

MR. JOHN C. COOPER, JR.: I did not make the 
original motion. 

JUDGE W. F. HIMES: That Mr. Garrett’s orig- 
inal motion will prevail. 

PRESIDENT HENDERSON: Gentlemen, we will 
adhere to the program of the convention. It is now 
five minutes past time. We will convene here at two 
o’clock. Dean Miller of the Law School of Duke Uni- 
versity will address us at three o’clock this afternoon. 
The subject for discussion this afternoon will recur 
upon the adoption of Mr. Garrett’s motion as amended 
and accepted by the maker and the second. 

Mr. Sholtz wishes to make some announcements 
before we adjourn. 

(Mr. Sholtz thereupon made announcements in 
reference to the banquet to be held that night, and 
other announcements as contained in the entertain- 
ment program.) 

(And thereupon at 12:40 o’clock P. M. an ad- 
journment was taken until 2:00 o’clock P. M.) 


AFTERNOON SESSION—FIRST DAY 
2:25 O’clock P. M. 


PRESIDENT HENDERSON: The convention will 
reconvene. 

The motion before the house, “Be it resolved 
that the report of the committee on expedited chan- 
cery procedure be approved, etc.” 

Be it resolved, that the report of the Committee 
on Expediting Chancery Procedure and the draft of 
the proposed “Chancery Procedure Act”, be and the 


same is hereby adopted and approved as and for the - 


action of Florida State Bar Association; that the As- 
sociation’s Executive Council and such committee do 
insert a clause in such proposed Chancery Procedure 
Act as to provide that nothing therein shall be held or 
construed to abrogate the power of the Supreme 
Court of Florida to make rules of practice in chancery 
cases not inconsistent therewith; and that such pro- 
posed act do be placed before the Legislature of Flor- 
ida with the request that the same do be enacted into 
law. 

And such act of the Association is supplemented 
with the language, “Unless the Supreme Court shall 


have in the interim adopted such rules.” 


I recognize Mr. Anderson. 

MR. ROBERT H. ANDERSON: Mr. President, if 
it will facilitate the disposition of this, because I think 
we have already had enough conversation I will with- 
draw the amendment. The second consented. 

Thereupon the amendment, “Unless the Supreme 
Court shall have in the interim adopted such rules’, 
was withdrawn. 

(The question recurred upon the original ques- 
tion.) 

PRESIDENT HENDERSON: Any further dis- 
cussion? Are you ready for the question? (Question 
called.) The question is the adoption therefore of 
this motion: 

“Be it Resolved that the report of the Com- 
mittee on Expediting Chancery Procedure be ap- 
proved; that the text of the proposed statute be 
approved as submitted, subject to the understand- 
ing that the committee will reform certain sec- 
tions in accordance with the discussion at this 
conference and will add certain sections; that this 
conference recommend to the Florida State Bar 
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Association that the proposed statute be approved 
and that the committee be directed to submit the 
statute in final form to the Executive Council of 
the Association so that said council may finally 
approve same for submission to the Legislature as 
the act of the Association”. 


MR. AXTELL: May I ask a question for in- 
formation. The adoption of that, will be the action 
of this Association? 


PRESIDENT HENDERSON: No, I will have to 
change that language to make that the act of this As- 
sociation instead of the conference. We will take the 
vote. Those in favor of adopting the resolution as 
read, substituting Association instead of Conference, 
say “aye.” 

Upon vote the motion was unanimously adopted. 

PRESIDENT HENDERSON: There are no votes 
to the contrary; it is carried and so ordered. Let the 
record show that there are no votes to the contrary. 

Now, we are under the head of Committee Re- 
ports. Is the report of the Committee on Membership 
ready. Mr. Franklin. 

MR. J. A. FRANKLIN: It is. 

PRESIDENT HENDERSON: Please submit the 
report. 

The report of the Committee on Membership was 
submitted by J. A. Franklin, chairman. 

MR. GARRETT: I move that it be approved. 

PRESIDENT HENDERSON: Is there a second 
to the motion? 

(The motion was duly seconded and put to vote 
and carried.) 

PRESIDENT HENDERSON: Carried and so 
ordered. 

We are next under the head of Item 5 under the 
program, Judicial Administration and Legal Reform— 
Mr. Robert H. Anderson. 

The Chair will recognize Mr. Andina. 

- MR. ROBERT H. ANDERSON: Mr. President, 
the Committee on Judicial Administration and Legal 
Reform has no intention of asking the adoption of 
this report. It has confined its activities during the 
past year to a revision of the judicial article and is 
submitting to the Association the revision so affected 
by it. It is the thought of this committee that the 
report should be received and studied by the Associa- 
tion, and as Mr. L’Engle said this morning, take it as 
it is, accept it, modify it, amend it, change it, or re- 
ject it, as it suits your pleasure. I will read the 

The report is printed at page 565. 

I move that the report be received and filed. 

PRESIDENT HENDERSON: Mr. Anderson may 
I ask if you wish to read the draft? _— 

MR. ROBERT H. ANDERSON: It. has been 


printed and every member has a copy. 

PRESIDENT HENDERSON: All right, the com- 
mittee submits the report and moves that the same be 
filed. Is there a second to the motion? — 

MR. GARRETT: I second the motion. 

PRESIDENT HENDERSON: It is regularly 
moved and seconded that the report be received and 
filed. Is there any discussion? (No discussion.) 
(Question called for, put to vote and carried.) 

PRESIDENT HENDERSON: Carried and so 
ordered. 

We are now under Item 6, Appellate Courts, to be 
presented by Judge Thomas F. West, Chairman. The 
Chair will recognize Judge West. 

JUDGE THOMAS F. WEST: Mr. Chairman, in 
this booklet, which I notice is not paged, you will find 
the report of the committee. The Committee on Ap- 
pellate Courts conceived it to be its primary duty to 
propose measures that would effect some relief for the 
condition of the Supreme Court docket. This report I 
will read. 

The report is printed at page 566. 

Now, the amendments as proposed by this com- 
mittee are printed immediately following that report. 
You will notice the Section 2 as amended simply ex- 
pands the court to seven numbers and provides that 
the court shall consist of seven members, unless other- 
wise duly provided by law. 

There is another provision which amends that sec- 
tion and provides to this effect: provided that the 
number of justices of the Supreme Court holding office 
at the same time shall not be less than five, and shall 
not be greater than seven, and providing that no judge 
of the Supreme Court can by an act of the legislature 
be deprived of his office during the term for which 
he was elected. That last phrase, the one just read is 
contained in the Constitution now. That section of the 
Constitution provides now that the number, the mini- 
mum, shall be three, not less than three nor more than 
six. This provides that the minimum shall be five and 
not more than seven. That is the change in Section 2, it 
simply expands the court from six to seven, and pro- 
vides for the appointment of one additional member, 
with the election thereafter of all members as their 
terms expire. 

Then, Section 4 provides that a majority of ‘the 
justices of the Supreme Court shall constitute a quor- 
um for the transaction of business, that is as it stands 
now. We add to this, to that sentence, “When sitting 
in a body.” That is a majority of the justices of the 
Supreme Court shall constitute a quorum for the trans- 
action of business when sitting in a body. Then, this 


follows, “When the court consists of more than five 


members,”—of course they could not operate in di- 
visions, if they consisted of five or less—“When the 


_court consists of more -than five members-the powers 
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of the court may be exercised by the court sitting in 


a body,”—of course that can be done—the powers of 


the court may be exercised by the court sitting en 
banc, or by divisions of four justices each, under such 
regulations as may be prescribed by rules of court 
not inconsistent with law. That phrase is in the Con- 
stitution practically as it is now. In other words the 
court regulates the conduct of its own business, its 
own affairs and own procedure by rules of court, not 
inconsistent with the law. 

We were furnished with a proposed amendment to 
this section providing that the court operate in two 
divisions which regulated somewhat in detail the pro- 
cedure but the committee thought it would be best not 
to regulate it by inflexible constitutional provisions— 
that is the procedure, and the courts’ operation in divi- 
sions but, to leave it practically as it is now so they 
can regulate their own procedure. 


And when this follows, “But, no former opinion 
or judgment of the court shall be overruled, no statute 
declared unconstitutional, and no cause involving the 
penalty of death shall be determined, except by the 
court sitting in a body.” The committee felt that in 
those classes of cases, in those cases that they should 
be considered by the court sitting in a body, sitting 
en banc, and not by divisions, that is to say where 
the question of the constitutionality of a statute is in- 
volved; nor are other opinions to be overruled, nor the 
death penalty involved, that in those cases the court 
shall sit en banc, and not to be construed by the court 
in divisions, and in the event there is a dissent or di- 
vision of opinion among the members of one division 
on any question, such question shall be construed by 
the court sitting in a body. The effect of that of course 
is this that in any case submitted to a division, where 
there is a dissent, the case goes to the court sitting 
in a body. The practical effect will mean that in every 
case, every judgment of the court, there will be a ma- 
jority of the court back of it because if a division of 
four is considering the case, they can go ahead and 
dispose of it but, if there is dissent in that division, 
why the case goes to the court sitting in a body so 


that in every case finally determined there will be back 


of it the judgment of a majority of the members of the 
court. 


Then this follows, “The chief justice shall be a 
member and preside over each division, and over the 
court sitting in a body but, when the chief justice is 
disqualified or absent, or disabled from any other cause, 
one of the other justices may act in his place.” I imag- 
ine that the purpose of that provision is obvious. Both 
divisions will be presided over by the chief justice, 
the object of course is uniformity and harmony as 
between the two divisions the chief justice will pre- 
side over each of the divisions in the hearing of cases 
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and in the determination of the cases in each division, 
and in the disposition of cases. 

Now there is this provision that provides for the 
utilization in the Appellate Court work of circuit court 
judges. The statement is made in the report that this 
report represents only the views of the committee. The 
purpose in putting that statement in the report is that 
the committee is responsible for it. There is very little 
in this report or in these proposed amendments that is 
original, and this matter that I am going to read now 
was suggested by members of the Bar. 

‘‘When it is deemed by the justices expedient 
to do so, they may, from time to time, call into 
the court circuit judges, and constitute of them 
special divisions of the court of four members 
including the chief justice, who shall act with and 
preside over such special divisions.” 

That is division or divisions of the court of four 
members, including the chief justice who shall act with 
and preside over such divisions. Of course, the pur- 
pose there is obvious that it gives to the members of 
the Supreme Court the option and privilege when they 
deem it expedient and desirable to call into the court 
circuit judges, and constitute the circuit judges spe- 
cial divisions each special division so constituted to be 
presided over by the chief justice, and these special di- 
visions may consider and determine such cases as are 
assigned by the Supreme Court. 

“Any matters which the court has jurisdic- 
tion to hear and determine may be assigned by 
the court to such special divisions, and when so 
constituted such special divisions or division shall 
have power to hear and determine all matters so 
assigned in the same manner and with like effect 
as divisions of the Supreme Court.” 

Of course, it should be remembered in consider- 
ing that provision that each of these special divisions, 
or everyone of the special divisions is to be presided 
over by the chief justice. 

“If there be dissent or difference of opinion 
among the members of any such special division, 
the question shall be considered jointly by it and 
one of the divisions of the Supreme Court or by the 
court sitting in a body.” 

That concludes the reading of Section 4 as amend- 
ed with this exception. There is a clause in parenthesis, 
suggested after the report was made, which you will 
notice towards the top of the page, it contains the 
alternative language that was suggested by the Hon- 
orable Thomas B. Adams, of Jacksonville, that “No 
constitutional or federal question decided.” 

Now, as prepared this proposed amendment says 
“No statute declared unconstitutional.” The suggested 
change is, “No constitutional or federal question de- 
cided.” There is really very little difference between 
the two proposals, it all means about the same thing. 


| 
4 
| 
{ 
| 
4 
| 
2 A 
4 
7 
iy 
| 
| 
1 
ae 
j 
5 
q 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


The suggested amendment is somewhat more compre- 
hensive, and intended to cover the same subject some- 
what more comprehensively than the original language. 

Now, that concludes what is contained in that sec- 
tion. 

Now. Section 5, is also amended by the provision 
of a proviso. The reason for that is this. There has 
been some discussion in the legislature and elsewhere 
about the creation of an additional Appellate Court. 
As I understand it there was a bill introduced in the 
last legislature providing for an additional Appellate 
Court, and there is no question but what the legislature 
would have the power to create an additional Appellate 
Court under Section 1 of this Article 5. Section 1 of 
Article 5 enumerates the courts which constitute the 
Judicial Department of the State and then adds, “And 
such other courts or commissions that the legislature 
may from time to time ordain and establish,” so that 
undoubtedly the power rests now in the legislature to 
create additional courts; so I believe there will be no 
question that the legislature now has the power to 
create an additional Appellate Court, but the trouble 
with the situation will be that the general appellate 


power of the State from trial courts is vested in the 


Supreme Court, and so while the court might be cre- 
ated under Section 1 of Article 5, there would be trouble 
about giving it anything to do, because as I say Section 
5 vests the general appellate power in the Supreme 
Court, and there would be difficulty in finding any 
way to get into this court of appeals any power of 
jurisdiction without changing the constitution, so that 
we simply add to this Section 5, which is the section 
delegating the power of the Supreme Court, “pro- 
vided however, that if other appellate courts are es- 
tablished, their jurisdiction, the number of judges of 
such courts, their terms of office, and compensation 
shall be prescribed by law.” That simply adds to Sec- 
tion 5 authority in the legislature to vest jurisdiction in 
other appellate courts, if they should be created, un- 
der the power contained in Section 1. 

Now, to summarize this report of the committee, 
we propose to amend Section 2 of the Constitution 
by expanding the Supreme Court to seven; providing 
for the appointment of one additional member, and then 
the election of all members thereafter. Some such bill 
as that was proposed, and I think passed through one 
of the houses during the last session of the legislature. 

Section 4 is amended to authorize the court to 
work in divisions, divisions of four each, and each 
division to be presided over by the chief justice; 
and contemplates that they may operate independent- 
ly, so long as there is uniformity of action or as long 
as there is agreement amongst them. Of course, if 
there is disagreement in any division, then the court 
will of course act in a body. 

It also provides that in the discretion of members 
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of the Supreme Court, they may call into the court 
circuit judges and utilize them in Supreme Court work, 
such circuit judges to be formed into divisions and pre- 
sided over by the chief justice. 

Then, the amendment to Section 5, provides that 
if other appellate courts are created under the power 
now contained in the Constitution, as I said a mo- 
ment ago, they may be given something to do. 

Of course, we appreciate that this report and 
these proposed amendments are in many ways very 
probably imperfect. They represent the views of this 
committee after conferences with various members 
of the Bar, or a number of members of the Bar, some 
of the members or all of the members of the Su- 
preme Court, and the studying the systems in other 
states and studying the problem as we have had 
opportunity ourselves to do so. There is no doubt 
but what they should be considered and may be clari- 
fied, the language refined. and put into satisfactory 
shape by the Bar Association. We do believe they 
do have this merit: as I said the primary object 
was to attempt to offer relief for the Supreme Court. 
There is on the docket of the Supreme Court now 
something like a thousand cases. I know that there 
is enough work there now so that if no other cases 
went to the court for two years, they would have 
plenty to do and we all realize I think that a final, 
Appellate Court, ought not to have to hurry in the 
decision of cases. It is believed that an additional 
judge working with those who are now there will 
afford some relief. It is also believed that if the court 
is framed as we are attempting to authorize in this 
proposed amendment. to operate independently in di- 
visions that that will afford some relief. 

Now, they are permitted at the option of the 
members of the Supreme Court to call circuit judges 
in to their assistance. They can use that or not as 
they see fit. it is at their discretion and option. If 
they do it, perhaps that will afford some relief. If, 
all of those things operating together are not satis- 
factory, and do not afford the remedies desired, or the 
results desired, then Section 5 is expanded so that if 
the legislature should create an additional appellate 
court under the power contained in Section 1, that 
the legislature can also give that court something to 
do. It has the other merit we think of being inex- 
pensive. All that it contemplates so far as immedi- 
ate action would be concerned, would be the addition 
of one member of the Supreme Court as now existing. 

(Applause.) 

PRESIDENT HENDERSON: The Association 
hears the report of the Committee. What is your 
pleasure? Mr. Garrett. 

MR. GEO. P. GARRETT: I move that it be filed. 

.(The motion was duly seconded.) 

PRESIDENT HENDERSON: Mr. Garrett moved, 
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and it is regularly seconded that the report be ac- 
cepted and filed. Is there any discussion? 

-_ MR: MOOREHEAD: Mr. Chairman, I would like 
to ask Judge West if the purpose of that portion of 
the committee’s report which appears on the second 
page, that reads that the court shall have the power 
to operate under such regulations as may be pre- 
scribed by rules of court not inconsistent with law— 
if you mean by that to take away from the Supreme 
Court the present power to make its own rules? 

- JUDGE THOMAS F. WEST: No, as stated that 
language is contained in the constitution as it is now. 
We meant to use it just as it has been used heretofore. 
That language is in the constitution now. 

MR. MOOREHEAD: Well, would that take away 
from the Supreme Court the power to make its rules 
consistent with law. 

*.. JUDGE THOMAS F. WEST: Well, I know that 
you are getting over into the matter that we talked 
about here early in the morning. 

MR. MOOREHEAD: That is it exactly. 

JUDGE THOMAS F. WEST: We put into this the 
exact language that is in the constitution now. 

MR. MOOREHEAD: I gathered this morning that 
there is some doubt. 

- PRESIDENT HENDERSON: Is there any further 
discussion of the motion? Are you ready for the ques- 
tion? 

(Question called, put to vote and carried.) 

Carried and so ordered. 

We now come ladies and gentlemen to the special 
order of business for three o’clock. 

JUDGE THOMAS F, WEST: Mr. President, may 
I inquire what that does with the report? 
> - PRESIDENT HENDERSON: It constitutes a re- 
port of the Association. It is not equivalent to laying 
on the table; it is a matter which is therefore pending 
before the Association at all times and may be called 
up at any time for consideration and disposition either 
upon a motion for that purpose, or to be made a special 
order at any time. 

MR. THOMAS B. ADAMS: In connection with 
that report that is filed by Mr. Anderson, I want to 
inquire does that mean in any way that this Associa- 
tion favors that report? 

. PRESIDENT HENDERSON: It does not. It does 
not constitute a ruling of the Association one way or 
the other. 

_ Are there further questions to the point? 

We have now, gentlemen, arrived at the special 
order. for this time. 

- There-is’ a university to the north of us that 
has gone out, and is taking a commanding place in 
several educational: fields. Among those is the field 
of law. The Dean of that university has been very 
active in a good many important moves for legal re- 


form and codification of laws. It is with peculiar 
pleasure today that I present to you Dean Justin 
Miller, Dean of the College of Law of Duke University. 
(Applause.) 
Dean Miller’s speech appears at page 541. 


PRESIDENT HENDERSON: This brings us to 
the next report, Item No. 7 “Reapportionment of Ju- 
dicial Circuits” to be presented by Mr. Martin H. Long, 
Chairman. Mr. Long. 


MR. MARTIN H. LONG: Mr. President, ladies and 
gentlemen, perhaps the Association does not want to 
hear this report. I was told I would be well advised 
if I did not make it in person, if I had it read by the 
secretary, and carefully refrained from showing my- 
self here. Judging from the protests by telephone, tele- 
graph, by letter and otherwise, it does not seem neées- 
sary to read the report. There are three errors on 
the proposed judicial circuits which were a result of 
the breaking down of the printing machine which 
prevented any proof-reading. The tenth circuit should 
be Polk County alone, and the eleventh Circuit should 
be Dade and Monroe. Volusia was printed twice and 
the twenty-third circuit should be Seminole and Bre- 
vard as it now is. Columbia is erroneously shown as 
part of the second, whereas it is part of the third 
circuit. 

JUDGE WRIGHT: Pardon me as I understand 
that was an error—you mean Brevard and Seminole. 

MR. MARTIN H. LONG: Brevard and Seminole 
as it now is, no change. 

First, for information, the report that is present- 
ed represents the conclusions of a majority of the 
committee consisting of Judge Hunter of Tampa, Sen- 
ator Turnbull of Monticello and myself; also Mr. Hen- 
derson, president of the Association who sat in with 
us, and many of whose valuable suggestions were 
adopted. 

JUDGE HAL W. ADAMS: Will the gentleman 
yield a minute. Is this a part of that map, seaeecnaes 
County over in the second. 

MR. MARTIN H. LONG: Columbia County is not 


_in the second. 


JUDGE HAL W. ADAMS: It is here in the sec- 
ond circuit. 

MR. MARTIN H. LONG: No, I think you will find 
it over in the third circuit. 

JUDGE HAL W. ADAMS: I know, but in the 
printing down there. 

MR. MARTIN H. LONG: No, Columbia shouid 
be in the third circuit, of course. 

JUDGE HAL W. ADAMS: That is good. 

MR. GEO. P. GARRETT: Mr. President, I move 
the report be filed. 

MR. : I second the motion. 

__ PRESIDENT HENDERSON: The report has not 
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yet been submitted and therefore the motion is out 
of order. Mr. Long has the floor. 

MR. MARTIN H. LONG: Whatever may be the 
error in that, the map is correct; the report is cor- 
rect. I say correct, ] mean that it represents the 
opinion of the majority of the committee as I have 
said. Two members of the committee were not pres- 
ent at the meeting, and one member of the com- 
mittee dissents from the report as filed. I have per- 
sonally spent a large part of my time in the last four 
months gathering this information. All of the infor- 
mation which has been gathered you do not see but, 
you do see some upon which the committee made 
its findings. It seems to the committee that the re- 
port was a fair report, that it was not too drastic, 
that it did not seek to eliminate too many circuits 
but the committee feels that there are too many ju- 
dicial circuits in this State. I do not think that any 
one of you can say that that feeling is not correct. It 
may be that from motives of expediency, from motives 
of personal interest or otherwise, that you will not 
agree with the findings. Of course, I recognize that 
those circuits which are proposed to be abolished are 
not going to favor the report. We can not help that. 
We did the best we could with the information before 
us. 

I have prepared a larger map which I can not 
hang up anywhere but I thought perhaps there would 
be somebody who would not understand what we are 
seeking to do; but I know perfectly well from what 
I have heard everybody knows what is in the report, 
and therefore I am not going to bother about that. 

I do not know whether the Association as a whole 
wishes to consider the report as a whole, or circuit 
by circuit. 

I want to say one other thing, that before the 
lawyers begin to recommend to the public the re- 
duction of various expenses, or the elimination of 
various offices we must first begin to clean our own 
house; and one of the ways to clean our house is 
to cut out a bunch of these totally unnecessary ju- 
dicial circuits as they now exist. There is no personal 
feeling on behalf of the committee; many of the 
judges and state’s attorneys whose offices we pro- 
pose to abolish are our personal friends, but this 
represents finally and the best view that we could 
reach, which is the report of the men I have mentioned. 

In order to bring out the verbal pyrotechnics 
which I know will now ensue, I move that the report 
be adopted. 

MR. GEO. P. GARRETT: As a substitute I move 
that the report be filed. 

MR. MARTIN: I second the motion. 

PRESIDENT HENDERSON: The motion... 

MR. JAS. T. VOCELLE: As a substitute for that 
I move that the report be tabled. 


497 


PRESIDENT HENDERSON: Now, let us get this 
thing straight. I think there were three motions and 
none of which were seconded. The committee moves 
that the report be adopted, and there was no second; 
Mr. Garrett moved that the motion be filed, to which 
there is no second. What was the last gentleman’s 
name? 

MR. JAMES T. VOCELLE: Mr. James T. Vo- 
celle, Vero Beach. 

MR. : As a further substitute I move 
that the report be indefinitely postponed. 

MR. MARTIN: I second the motion. 

PRESIDENT HENDERSON: I want to say gen- 
tlemen, we must get the record straight. If anyone 
rises give his name and they will be recognized, and 
let us get the second, so that we can be sure to get 
this record straight. 

MR. JAMES M. CARSON: I move you, sir, that 
the report be rejected on the ground that it is the 
business of the legislature instead of the State Bar 
Association to attend to the redistricting of this State. 

MR. MARTIN H. LONG: Mr. President... 

PRESIDENT HENDERSON: There is no motion 
before the house, gentlemen, because there was no 
second to the motion. 

JUDGE HAL W. ADAMS: I second Mr. Vocelle’s 
motion. 

PRESIDENT HENDERSON: The Chair did not 


_ recognize you at the time. I will recognize Mr. Long. 


MR. MARTIN H. LONG: It was not our function 
to determine whether or not the amendments proposed 
were constitutional or otherwise. We were asked to re- 
port with recommendations to this Association, as a 
matter of fact based upon the evidence which we could 
obtain to determine whether or not consistently with 
existing views there should be a reduction in these ju- 
dicial circuits and that is all our recommendations 
amount to. 

JUDGE HAL W. ADAMS: I seconded, I think, 
Mr. Vocelle’s motion to table the report of the com- 
mittee. 

MR. R. L. SHIPP: I second the motion of Mr. 
Carson, that this Association reject the report of 
the committee. I do that in order that the matter 
may come up for a final vote at this time. 

PRESIDENT HENDERSON: That would have 
to come as a substitute. Will you state that motion 
again. It was the first to receive a second before the 
house. State your motion again? 

MR. JAMES T. VOCELLE: I move that the re- 
port be tabled. 

MR. MARTIN CARABALLO: I rise to a point of 
order. A motion to table is not debatable, it must be 
put to a vote. 

PRESIDENT HENDERSON: The Chair rules that 
the report of the committee was coupled with a motion | 
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to adopt the report; the Chair further rules that Mr. 
Vocelle’s motion to lay on the table is dependent upon 
some superior motion, that is to say, the motion to 
adopt; that is the condition prerequisite before such 
motion to table could be submitted. The Chair further 
announces that the point of order as raised is well taken 
—Roberts Rules of Order made the basis of our pro- 
cedure under our Constitution provides that it is not 
debatable and can not have any substitute applied to 
it. Are you ready for the question? 

(The question called) The motion is to lay the mo- 
tion to adopt the report on the table. In order to make 
it clear those voting for the motion to lay on the table 
would vote against the report; those voting against the 
motion to lay on the table would vote to place the mo- 
tion to accept the report back for consideration. Are 
you ready for the question? (Question called for.) 

JUDGE W. F. HIMES: There has been a motion 
to receive this report as a substitute. 

PRESIDENT HENDERSON: That was not sec- 
onded. 

JUDGE W. F. HIMES: I will second it; to receive 
the report. 

MR. CARABALLO: A motion to lay on the table 
carries with it the original motion and all substitutes 
and it is not debatable. 

PRESIDENT HENDERSON: That is the ruling 
of the Chair. Therefore the question occurs upon the 
motion to lay on the table. Those in favor of laying the 
report on the table will say aye. (Voting) The ayes 
have it and the motion is laid on the table. (Applause.) 

JUDGE W. F. HIMES: Mr. Chairman I take it as 
a matter of good faith and courtesy where this Asso- 
ciation has appointed a committee to make a report, 
but refuses to receive the report is a distinct discour- 
tesy. It does seem to me whatever the opinion is about 
this report it ought to be received. I personally am 
not in favor of the adoption of the report. However, it 
seems to me that this report should be received for 
whatever it is worth. You may decline to adopt it but 
I hope that the report itself will be received and filed. 

MR. R. L. SHIPP: I rise to a point of order, that 
the report now having been laid on the table nothing 
further can be done about the matter until a motion is 
regularly made to take it from the table, and it will 
take a majority of votes for that, and that motion can 
not be made—I am not sure about that—until some 
other business has been transacted since it was laid on 
the table. I am not sure about that proposition, I am 
not sure about that last proposition. I think the motion 
to lay on the table can not be considered at this time. 

JUDGE W. F. HIMES: I thoroughly agree that 
the motion to lay on the table can not be taken up but, 
we are dealing with the report now. The motion to lay 
on the table was the motion to adopt the report. I now 
move merely that the report be received. That has 


never been laid on the table; the report has never yet 
been received. 

MR. : I second the motion, that the 
report be filed. 

PRESIDENT HENDERSON: The Chair recog- 
nizes Mr. Watson. 

MR. WATSON: I move in connection with Mr. 
Himes’ objection that it is the sense of the Association 
that no discourtesy was intended in tabling the motion. 

PRESIDENT HENDERSON: Mr. Carraballo. 

MR. MARTIN CARABALLO: There was no sec- 
ond to the motion that the report be received and 
filed, Mr. Chairman. I second such motion. 

PRESIDENT HENDERSON: The matter before 
the house is therefore a motion of Judge Himes, sec- 
onded by Mr. Caraballo, that the report be received 
and filed. The Chair is now uncertain as to the pro- 
priety of the motion. 

MR. JAMES T. VOCELLE: I move that the mo- 
tion be laid on the table. 

MR. : Mr. President, are 
you going to receive something and file it that has al- 
ready been laid on the table. 

MR. WILKINSON: Mr. President, that motion 
was never seconded; therefore it does not become a 
motion. 

PRESIDENT HENDERSON: The Chair has ruled 
that the report—as to your point, the Chair rules that 
the report of the committee itself was tantamount to 
a motion to accept, that therefore it becomes neces- 
sary to make the motion to lay on the table subsidiary 
to the major motion. 

MR. KELSEY: If I may make inquiry. Is it pos- 
sible to move to adopt a report that has not been re- 
ceived? I take it that the report that when read was 
filed, and then its adoption was moved, and then laid 
on the table. 

PRESIDENT HENDERSON: The motion was not 
to adopt the report but to receive it. The Chair is in 
doubt as to whether or not the motion is in order. 

(Taking a few minutes recess.) 
PRESIDENT HENDERSON (Continuing): The 


convention will come to order. It is the ruling of the 


Chair that Judge Himes’ motion to receive the report 
is out of order at this time for the reason first, that 
the motion to lay on the table dispenses with the busi- 
ness of a then pending measure. The Chair further 
rules that being on the table, after further material 
business shall have been done, it being a continuing 
matter and may upon proper motion at that time be 
received. 

MR. MARTIN H. LONG: Mr. Chairman, before 
this matter passes out of the function of this Associa- 
tion let me say that I have spent the large part of 
four months on it. I was appropriated $250.00 for 
stenographic and other expenses and I have used my 
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own stenographer and have spent no association’s 
funds. That time and those expenses I donate to the 
Association, but I trust never hereafter will they 
again appoint me to do so much work for which so 
little credit is given. (Applause.) 

MR. CALDWELL: Mr. Chairman, in order that 
the question be properly presented I move that the 
motion, by which the motion to adopt was tabled, be 
now reconsidered. 

PRESIDENT HENDERSON: Let us have the 
second recognized. 

MR. W. T. STOCKTON: I second the motion. 

PRESIDENT HENDERSON: It is regularly 
moved and seconded that the motion by which the re- 
port was laid on the table be now reconsidered. Are 
you ready for the question? (Question called, voting.) 
The Chair rules that the motion to reconsider is 
adopted. 

MR. CALDWELL: Now, Mr. President, I now 
move that the report be received and filed and the 
committee thanked for a very hard and unthankful 
duty. 

MR. ROBINSON: I second the motion. 

MR. MARTIN CARABALLO: I second the mo- 
tion. 

PRESIDENT HENDERSON: It regularly 
moved by Mr. Caldwell and seconded by Mr. Caraballo 
that the report be received and filed and that the com- 
mittee be thanked for their efforts. The motion is 
that the report be received and filed and that the com- 
mittee be thanked for their performance of a very 
thankless task. Are you ready for the question? 
(Question called for, put to vote and carried.) 

PRESIDENT HENDERSON: Carried and _ so 
ordered. (The report appears at page 568.) 

MR. JAMES M. CARSON: That the sense of this 
Association be recorded, I move you sir that the re- 
port be disapproved. 

MR. GEO. W. SCOFIELD: I second the motion. 

PRESIDENT HENDERSON: Mr. Carson moves, 
and Mr. Scofield seconds that the report of the com- 
mittee do be disapproved. Any discussion? (Ques- 
tion called for.) 

MR. BUFORD: Mr. Chairman, I do not think that 
would be a right step for this Association to take, 
that it be disapproved. It simply stands as received 
by the Bar with the thanks of the Association. If we 
disapprove it, it goes as a recommendation of this As- 
sociation to the legislature, and all reports as made 
by this committee, be disregarded entirely, and cut 
no influence with the legislature in the matter of 
making its report. That we disapprove the whole 
business I think would be placing the Association in 
a wrong attitude. I think it better that it stand as it 
is, and be received. Thank them for the work they 
have done, and neither approve or disapprove the re- 


port of the committee. That is my view of it. 
PRESIDENT HENDERSON: Further discussion? 
MR. RAYMER F. MAGUIRE: I want to concur 
most heartily with the remarks of the gentleman who 
has just preceded me. On yesterday we listened in 
the adjoining room to a man discuss the problems con- 
fronting the State of Florida, and after he discussed 
the problems and the necessity for economy in gov- 
ernment we gave to his address long and continued 
applause, presuming to express on the part of the 
members of the Bar an appreciation of the problems 
which confront Florida, and a desire on our part to 
aid in the constructive work before this State. On 
today we listened to a very admirable address by our 
president dealing with the same problem. We law- 
yers of the State of Florida know, whether we will ad- 
mit it or not, that we have here a problem, and yet we 
propose to say to the legislature of the State of Flor- 
ida by the action now proposed that we don’t give a 
damn what the expenses of this State may be, so long 
as it does not deal with the problems of the lawyers. 
I should very greatly regret to see this Association go 
on record as endorsing the present plan where our 
State is to a degree, and we must individually admit 
it, burdened with administrative expenses from the 
standpoint of the administration of justice, particu- 
larly in regard to the circuit courts. (Applause.) 
MR. JAMES M. CARSON: The purpose of my 
motion was that we not allow this report to go to the 
legislature as the report of a committee of this As- 
sociation which had been received and filed, without 
telling the legislature that we do not approve it. I 
hoped it would not be necessary to enter into any dis- 
cussion of the merits of this particular report. I hope 
yet it will not be necessary. If it becomes necessary, 
I think I am in position to analyze it but, I do think 
that we would not be performing our duty if we mere- 
ly received it and filed it and thanked the committee 
and did not tell the legislature what we thought about 
it. If the Bar Association is to do anything about it 
let us express our opinion. I made my motion and I 
was followed by one gentleman who said that we 
ought to file it and do nothing at all about it and let 
it go to the legislature; and another gentleman op- 
posing the motion, opposed it on the ground that we 
ought to undertake to cut down taxes throughout 
Florida, if I understood his argument. Now, the mo- 
tion is clear and that is that we disapprove this re- 
port. The opposition to it arises from two motives 
apparently, one is that we ought to do nothing, and 
the other that we ought to do what the report says. 
The question is now before you as to whether this As- 
sociation approves or disapproves the report. If it 
becomes necessary to go through it county by county, 
I think there are those here who know it. I think I 
am safe in saying that the attitude of each member 
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of the legislature—not each of them but most of 
them—not only in my circuit alone, but will abolish 
some others. We have already adopted some con- 
structive measures to go to the legislature. Do we 
want them endangered because we drove politics into 
the thing and ask each member of the legislature to 
abolish this particular circuit, or to cut out this judge 
or that state attorney? They are both tied up to- 
gether; you can see them all fall if we are going to 
try to force this particular plan over. We may as weil 
make up our minds we are going to arouse opposition 
to our constructive measures and therefore I hope my 
motion that the report be disapproved will prevail. 

(Upon request of President Henderson, Judge S. 
L. Holland took the Chair in order that the President 
might take the floor in order to discuss the matter be- 
fore the house.) 

JUDGE 8S. L. HOLLAND: Mr. Henderson. _ The 
Chair has asked me to take his place for a minute. 

MR. R. A. HENDERSON, JR.: Mr. Chairman, in 
discussing Mr. Carson’s motion we need to recognize 
something of the background here. Mr. Carson, who 
made the motion, will recall that at the last meeting 
of the Bar Association in Orlando, this matter was 
presented to the Association by me. It was done with 
some temerity and with no personal interest at all ex- 
cept that if we, as lawyers, wish to rid ourselves of 
the just criticism because of unnecessary courts, we 
should have the courage, as an Association, to face 
the task of making some definite recommendations to 
the legislature. Our own house-cleaning should com- 
mence at home. This Bar should not admit that it 
did not have the courage to suggest to the legislature 
and to the governor definite ways and means of re- 
ducing the expense, or remedying any other faults in 
the administration of the law through the courts. 

Mr. Carson has stated that he did not make his 
motion for the purpose of bringing up the matter for 
discussion. I submit to you, on the contrary, that it 
could have no other purpose in view than to require a 
discussion and that the adoption of his motion would 
destroy the middle ground and prevent the compro- 
mise already made through the various motions that 
have now obtained; the Association having by a very 
definite vote first placed the matter on the table, 
which has now, on reconsideration, been accepted to 
the extent of filing the committee’s report, now hav- 
ing been filed so that it remains as a part of the rec- 
ords of the Association, following the action of the 
convention last year. A consideration of Mr. Carson’s 
motion, it seems to me, requires a discussion of the 
merits of the report, which he says he wishes to avoid. 
The withdrawal of his motion will leave the matter un- 
disposed of, but always available for discussion or 
further consideration. If we are to discuss the mer- 
its, let that be clearly understood, but an improper 


step on this matter may cripple the Association be- 
fore the legislature in any of the programs it may 
wish to suggest and a number of important ones are 
to be suggested. Again, we should avoid crippling 
any move that the legislature may wish to make in 
a program of economy to undertake to reduce, alter, 
consolidate or modify judicial circuits in this State. 
On the contrary the adoption of the motion made by 
Mr. Carson, Mr. Chairman, it seems to me, will have 
the result of saying to the legislature that after a 
year’s deliberation and after a very definite considera- 
tion of the merits—the merits, if you please, of each 
and every suggestion made within this report—that 
the Bar Association is definitely of the opinion that 
none of the elements therein contained merit the con- 
sideration of the legislature. 

I have no interest personally. I have great ad- 
miration for some of the gentlemen whose particular 
positions will be affected. I have a greater interest 
in and respect for our obligation as lawyers to the leg- 
islature, recognizing full well that rarely if ever in 
any situation as delicate as this will we expect to see 
in the governor’s chair a man who will presume to fix 
a definite program in this respect. I further have 
deep respect and sympathy for the members of the 
legislature who again will be against as difficult a 
situation, as ticklish, and as thankless as could well 
arise, being composed of a fair preponderance in num- 
ber, of members of the Bar, in trying to work out and 
adopt some proper program. 

The report may not be meritorious, there may be 
no excuse for its having been filed, but it resulted 
from a previous deliberate action of the Association 
for as was told you, I gave definite notice on the pre- 
ceding day that at a fixed time a motion for the ap- 
pointment of this committee would be made. There- 
fore, I trust that you will reject Mr. Carson’s motion 
for the reasons, in conclusion, that the passing of his 
motion necessarily involves a consideration of the 
merits; that it defeats the Association’s taking the 
middle ground which is the evident intent in the re- 


_ sults of the two past actions just taken here by this 


Association; that it leaves to the legislature a more 
deliberate opportunity to consider the matter, and as 
such it will not cloud the issues before the legislature. 

MR. JAMES M. CARSON: Mr. Chairman, if my 
second will consent I will withdraw my motion, and 
that will allow the report to remain as having been 
received and filed. 

THE CHAIRMAN: Who seconded your motion, 
Mr. Carson? 

MR. SCOFIELD: I do not have any particular ob- 
jection to withdrawing the second, I think we ought 
to dispose of it, instead of being arguing around here 
with it. 

CHAIRMAN HOLLAND: The sole question is do 
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you consent to withdrawing the second? 

MR. MARTIN: That just disposes of it without 
recommendation of the Bar Association. 

MR. SCOFIELD: Don’t make any difference to 
me, I am opposed to it,from one end to the other as 
far as that is concerned. I am personally of the 
opinion that they ought to take some action on it. You 
know it is all right to talk about abolishing a circuit 
but, when you do that you start off away off yonder 
somewhere, where it does not affect any matters that 
you are connected with. That is the way it results 
as a rule. When you talk about abolishing circuits 
you start with a circuit that is away off out yonder 
somewhere and dealing with the other fellow and as 
a rule you do not have any information as to what 
the courts are doing or the thing that is functioning 
there. 

CHAIRMAN HOLLAND: Mr. Scofield, do you 
consent to the withdrawal of the motion? If not, we 
are still considering the motion of Mr. Carson. 

MR. GEO. P. GARRETT: I move if he does not 
withdraw it, that we table it. 

CHAIRMAN HOLLAND: Mr. Franklin seconds 
the motion. It is moved and seconded that the mo- 

MR. JAMES M. CARSON (interrupting): Let me 
make a personal request of Mr. Scofield. 

MR. SCOFIELD: I withdraw my second. 

CHAIRMAN HOLLAND: The Chair declares that 
there is nothing before the Association. 

MR. JOHN C. COOPER, JR.: I move we proceed 
with the next order of business. 
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MR. MARTIN CARABALLO: I second the mo- 
tion. 

(The motion put and called.) 

CHAIRMAN HOLLAND: The motion is carried. 

(President Henderson thereupon resumed the 
Chair and presided during the rest of the session.) 

PRESIDENT HENDERSON: The next order of 
business, gentlemen, is the report of the Judicial Sec- 
tion. The Judicial Section’s report was made this 
morning in connection with the consideration of the 
report of the committee on Expediting Chancery 
Procedure. 

We have now arrived at the hour of adjourn- 
ment on our program which we will adhere to. 


Before adjourning I want to ask Mr. David Sholtz 
if he will announce the afternoon and evening pro- 
gram, and to call to your attention the fact that the 
first thing before us tomorrow morning will be the 
report of the American Law Institute by Mr. Gar- 
rett’s committee, which has done a great work this 
year of constructive progress and which report shall 
embrace very definite consideration as to the matter 
of policy by this Association. 


MR. GEO. P. GARRETT: Will you announce to 
the membership that those who are interested in the 
complete annotation on the subject of contracts can 
find what I have left of those, free copies left for 
them to use. 


(And thereupon at 4:30 o’clock an adjourn- 
ment was taken until the succeeding morning, 
January 31st, 1931.) 


MORNING SESSION—Second Day 


Daytona Beach, Fla., 
January 31, 1931, 
10:45 O’clock A. M. 


The convention was called to order by President 
Henderson. 

We will now take up a brief discussion of the re- 
port of Judge Thomas F. West upon the subject of 
Appellate Courts. 

MR. GEO. P. GARRETT: I move the Association 
that the reports of the committees be recommitted to 
a coalesced committee, or that a new committee be 
appointed to consider the whole subject matter and 
to report the whole matter in detail in some way that 
the Association can deal with it, without dealing with 
conflicting and diametrically opposed reports. 

PRESIDENT HENDERSON: Let the records 
show that we are in session so that we can have that 
corrected. 

MR. M. P. CALDWELL: As a substitute, I move 
that the report brought in by the committee of which 


Judge Thomas F. West was chairman be referred to 
the executive council with instruction, if instructions 
be proper, to confer with that committee and present 
concrete recommendations to the ensuing session of 
the legislature. 

MR. GEO. P. GARRETT: I will accept the substi- 
tute. I just want some action taken in connection 
with it. 

PRESIDENT HENDERSON: Your motion in- 
volved does it, Mr. Caldwell, that the present commit- 
tee be continued as a continuing committee on that 
subject and that they confer with the council? 

MR. M. P. CALDWELL: Yes, sir. 

PRESIDENT HENDERSON: Gentlemen, the mo- 
tion is that the report of the committee upon Appel- 
late Courts upon which Judge Thomas F. West was 
chairman be continued as a committee of the Associa- 
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tion and that the matter be recommitted to such com- 
mittee with authority to confer with the executive 
council of the Association. Did your motion stop at 
that point? 

MR. M. P. CALDWELL: Mr. President, my mo- 


_ tion really contemplated the joint conierence and with 


the recommendations to be made by the executive 
council to the next session of the legislature. In 
other words the sense of the motion was that the re- 
port be referred to the executive council with instruc- 
tions to confer with the committee that brought the 
report in and that after such conference and the 
working out of such details as necessary that the 
executive council would then report their action to the 
next session of the legislature. 

MR. GEO. P. GARRETT: I will second that. 

PRESIDENT HENDERSON: It is moved and 
seconded that this committee do confer with the 
executive council and that they thereupon submit its 
recommendations as the action of this Association to 
the next legislature. Is there any discussion of the 


question? Are you ready for the question? (Ques- 
tion called.) 


(Voting.) 

PRESIDENT HENDERSON: Carried and so 
ordered. 

The next item for consideration this morning will 
be Item 9 of the program, “American Law Institute 
and as special committee on Annotations of Restate- 
ment of the Law as furnished by American Law In- 


stitute,” to be presented by Mr. George P. Garrett, 
Chairman. 


MR. GEO. P. GARRETT: I haven’t come to make 


a report. The report is filed—it is already filed. 


However, I am not here to present anything except 
the story of a miracle that I think you might be in- 
terested in. I happen to know about it, because I was 
the “mid-wife”. It ought to be a nice thing to know 
that you belong to an association composed of mem- 
bers who are willing to give generously of time and 
money in the public service. I am here to tell you of 
such public service by some of your members. It may 
not yet have been borne in on the minds of all you 
lawyers, yet the fact is that before long you will all 
be practicing law as that law is given the re-state- 
ments of the American Law Institute, or you won’t 
be practicing law. Now, that being so, it follows that 
the work of the American Law Institute is the most 
important work being done in the field of Law at the 
present time. This work is being done by the most 
competent minds, dealing with the subject of Law. 
Some of them are professors, of course, but these pro- 
fessors are associated with practical people. 


The American Law Institute re-statements are 
re-statements of the substantive law. They do not 


undertake to deprive anybody of the use of any of the 
technicalities of procedure. They merely seek to re- 
state the present Common Law of America on cer- 
tain main subjects of the Law, viz: Torts, Contracts, 
Agency, Conflict of Laws, Corporations, etc. 

Now such re-statements are of no value to you 
as Florida lawyers unless the re-statements are an- 
notated to the Florida cases on the various subjects. 
The American Law Institute finances its own Re- 
statements, and it finances the printing of the Florida 
annotations. It does not, however, finance the ex- 
pense of making the annotations. It expects the 
Florida State Bar Association to put its approval upon 
the Florida annotations to be used by the Institute. 
The Institute does not want any irresponsible annota- 
tions. The idea of how we should go about the busi- 
ness of getting the re-statements annotated to the 
Florida cases came, I suppose, from Mr. Tom Shackle- 
ford. He proposed the work while he was Chairman 
of the American Law Institute Committee. As his 
successor I have carried out his ideas. The only 
thought that I contributed to the process was the 
thought that there were members of the Florida Bar 
who were sufficiently public-spirited to contribute 
voluntarily the necessary money to have the work 
done. Tom Shackleford suggested that, since I had 
that idea, I had better prove it. I proceeded to do so. 
I am glad to tell you that there was not the slightest 
difficulty—we raised $700.00 without any trouble and 
we raised it in CASH. We picked out some of the 
lawyers who, we thought, were making money and 
who would be interested in the project, and we simply 
assessed them. We assessed them a flat rate of $25.00 
per firm, and we didn’t say, “You may or you may 
not give”, but what we did say was, “We would like 
$25.00 from you”. The money came rolling in so fast 
that I got frightened with the responsibility for it. 
When we got enough I got in touch with Dean Trusler 
of the College of Law of the University of Florida 
and turned it over to him. 

The Dean persuaded Professor Geo. W. Thomp- 
son of his faculty to do the real work of annotating. 
We started with the subject of Contracts. The 
American Law Institute has approved 177 sections of 
its re-statement of that subject. Professor Thompson 
has written a seven-volume work on Real Property 
and a two-volume work on Abstracts. He was for . 
fifteen years with the staff of Bobbs-Merrill. When 
it comes to annotation work, he “knows his stuff’. 
He did not work from digests or head notes. He read 
every Florida case in any way relating to the subject 
of Contracts, starting with Volume 1 of the Florida 
reports. He has completely annotated the whole sub- 
ject of contracts so that, when the remaining sections 
of the Institute re-statements are approved, our an- 
notations are ready. He has turned out a set of an- 
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notations that you will find you cannot do without. 
The American Law Institute has furnished us with 
a batch of free mimeographed copies of the annota- 
tions Professor Thompson has prepared of the first 
177 sections of the re-statements. Nobody should be 
foolish enough to pass up the free offer we gave them 
of these copies of annotations that were printed by 
the American Law Institute, because, if he does, then 
when he gets into court on a contract point he is go- 
ing to beg, borrow or steal a copy of them from his 
neighbor. 

It is true the annotations themselves are not of 
any great value unless you add to them a copy of the 
re-statements. I sent for copies of the re-statements 
to give each of the interested members of the bar 
who got a copy of the annotations a copy of the re- 
statements. The Institute is rather stingy with the 
re-statements. It did not furnish as many copies of 
the re-statements as of the annotations. Hence we 
ran out of the re-statements before we ran out of the 
copies of Florida annotations. We have some copies 
of annotations left. As for the re-statements, you 
can get copies by writing to the American Law In- 
stitute, 3400 Chestnut Street, Philadelphia. You will 
have to pay $2.50 for a copy, which I suppose is the 
printing cost. 

The re-statement, so far, does not cover the whole 
subject of contracts. It covers only the 177 sections 
approved by the American Law Institute. Probably 
a great many new sections of the re-statement of this 
subject will be approved by the Institute this coming 
May. 

Now the only thing that we have to present to 
you this morning is this—Ed Bentley says that the 
Bar Association is broke. I can look into your faces, 
and know that you are broke. I am therefore satis- 
fied that it will be impossible to get any more money 
by voluntary subscription unless it is from the few 
of you who have the corporation clients. So we are 
not coming to you for money. What we have in mind 
to do is to ask you to approve a project for the ap- 
pointment of a research professor to be added to the 
law faculty of the University of Florida, whose busi- 
ness it shall be to annotate the American Law Insti- 
tute re-statements. He would be a professor in regu- 
lar standing, and what spare time he had could be 
used in teaching. He would be paid $4,500.00. We 
know of no other way to finance and put over this 
work. Dean Trusler called his professors and asked 
them if any of them were willing to do this character 
of work. It is pure drudgery you know. None of 
them were willing and some said they would quit 
rather than do it. It is a real job, the kind of job 
that neither you nor I are fitted for. This plan of 
ours puts the expense up to the Legislature. It may 
seem foolish to ask the Legislature to spend $4,500.00 


for such a proposition. However, it is not foolish. 
Quite the contrary. The work is of a kind that will 
be invaluable not only to the Bar of the State of Flor- 
ida but also to the public. It makes for cheaper and 
juster legal proceedings. As a matter of fact, it will 
be useful in preparing the law students properly for 
their work at the bar. Nothing the Legislature can 
do will result in more definite eventual public economy 
than this kind of thing. 

Our Committee has done its work. We have col- 
lected money for the work of annotation. We have 
had the work done and it is first class work. We have 
furnished you samples of the annotation work that 
we have had done. These mimeographed copies are 
simply samples. Later on the annotations will be 
printed in booklet form and slipped into the pockets 
of the printed volumes of the approved re-statements 
to be issued by the American Law Institute. 

We have nothing to do with reference to the fi- 
nancing of the work of the American Law Institute. 
All we have to do is to furnish the Institute drafts of 
Florida annotations after we have had the annotation 
work done and have approved it. The Bar Associa- 
tion must approve the Florida annotations. The 
American Law Institute insists that a responsible 
agency approve the state annotations and looks upon 
this Association as such a responsible agency. The 
American Law Institute looks to this Association to 
see that this annotation work is done, and done right, 
for Florida. As a Bar Association we cannot, how- 
ever, finance these annotations. The work of: an- 
notating has just begun. In fact the re-statement 
work is hardly well begun. Yet the Institute has 
been working for several years. It will continue its 
labors for many years. Until it has completed all the 
re-statements and we have seen to the annotation 
work on all of these re-statements, past and future, 
our responsibility continues. 

William Draper Lewis, Director of the Institute, 
says that getting money for worthy projects is one of 
the simplest jobs in life. For work of the kind the 
Institute is doing you can get money in plenty. The 
higher-ups of the Institute know how. They have got 
a pipe line. They can get the money necessary to 
make these re-statements. The work will continue 
for ten years more. Right now Judge Barnes sits with 
the re-statement of the law on Contracts at his left 
hand. When he and other judges start asking the 
lawyer who is arguing before him whether he knows 
what is the law of the re-statement and what are the 
Florida cases on that law, if that lawyer doesn’t know, 
that lawyer had better go and find out. This is a 
practical matter. I made an effort yesterday to sup- 
ply all available judges with copies of these annota- 
tions. When the judges start quoting them, the law- 
yers will start citing them. Florida is now in the van- 
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guard of this movement for the simplification of the 
Law. Let us not fall into the rear-guard. Let us 
unite upon some practical proposal for the further fi- 
nancing of this work. 

We cannot finance further work except through 
the Legislature. If the Legislature approves our plan, 
it will not be increasing the cost of government. It 
will reduce the cost of government. When you take 
the friction out of the “Wheels of Justice” you save 
money for your clients and for the State. That is our 
proposition. 

MR. CALDWELL: That is in the motion, I move 
the adoption of the report. 

PRESIDENT HENDERSON: Any discussion. 
Those in favor of the adoption of the report, which 
embraces the report of the committee for the pur- 
poses proposed and which is set out in black type in 
the printed report of the committee. Are you ready 
for the question? 

(Question put to vote and carried.) 

PRESIDENT HENDERSON: Carried and _ so 
ordered. (The report appears at page 558.) 

May the Chair at this time take occasion to com- 
mend the most diligent and splendid effort that has 
been accomplished by this committee and its exceed- 
ingly constructive work. 

We are now under the head of the “1930 Report of 
the Committee on Noteworthy Changes in Statute 
Law”, and sub-committee (a) of which Judge John 
U. Bird is Chairman. The Chair will recognize Judge 
Bird. 

JUDGE JOHN U. BIRD: Mr. Chairman, the re- 
port of this committee is embraced in the program 
and there are a few typographical errors in it in 
printing. I presume therefore if you will bear with 
me I will read the report as submitted. 

Your committee on the report of the noteworthy 
changes in statutory law, Items 5, 6, 8, 9, 10, 11, 12, 
18, 14, 15 and 17, begs leave to report that we have 
considered this matter as referred to us. 

Gentlemen, this is a committee that was appointed 
to consider certain items of a committee report from 


last year, that is the committee of noteworthy changes 


of statutory law. Only certain items were referred 
to this committee, certain other items to some other 
committee. 

Section 5 of said report relates to collection laws. 
We have prepared a bill covering this item and believe 
that it is at least a step in the right direction. This 
subject covers a large field and will necessitate a 
great many changes as embodied in the original re- 
port of the committee on noteworthy changes in statu- 
tory law, and with particular interest to Items 1, 4, 6, 
7, 8 and 15 of the original report of said committee, 
and trust that favorable action will be taken upon 
these items. Those are items that were not referred 


to us but we thought covered the question of collec- 
tion laws. 

Second, we respectfully submit herewith a bill 
covering Section 6 of the report relating to estates in 
entireties. It is the opinion of the committee that 
estates by the entireties should be abolished. 

Third, regarding Section 8 of the report, relating 
to garnishment laws. We have been unable to agree 
upon any bill providing for the subjection of a portion 
of debtor’s wages as suggested, but we are still work- 
ing upon it. 

And fourth, we submit herewith a bill covering 
Section 9 of said report relating to the per diem and 
mileage of witnesses in criminal cases, and trust that 
the same will receive favorable consideration. 

In Item 5 we submit herewith a joint resolution 
covering Section 10 relating to prosecutions and fel- 
onies other than capital cases by information of the 
prosecuting officer of the court, and earnestly recom- 
mend that the same be vigorously presented to the 
next legislature, as we deem this a most important 
change in our law. 

In Section 6, we deal with Section 11, relating to 
qualifications of grand jurors. We think that this 
evil spoken of in this section has been eliminated by 
the recent decision of the Supreme Court in the Lake 
case and therefore nothing further is needed in this 
connection. That original Section 11 of the original 
report was brought about by the first decision in the 
Lake case. The Lake case you know was the bank 
case against Forrest Lake of Leesburg (Sanford) I 
believe it is Leesburg—where the Supreme Court first 
held that the indictment was bad because one, or some 
of the grand jurors were depositors in the bank. 
Later the Supreme Court withdrew that opinion and 
held the indictment good on that proposition, so we 
decided that that was all right. 

Item No. 7, Section 12, relating fo demurrers to 
answer in chancery. We think that this section has 
been dealt with by a committee on chancery practice 
of which Mr. E. J. L’Engle of Jacksonville is chairman, 
and that our report in this connection would be a du- 
plication perhaps and should be referred to that com- 
mittee so that we suggest that this section be left to 
that committee. 

Item No. 8, relating to Section 13 of said report, 
relating to newspapers printed in certain counties. We 
submit herewith a bill which we believe corrects the 
evil mentioned in this section. 

And ninth, dealing with Section 11, relating to the 
signing of warrants by the treasurers of drainage dis- 
tricts. There was no one on this committee familiar 
with this subject and we have requested that you 
(speaking of the President) being familiar with this 
subject, prepare a bill covering the matter, although 
it is the sense of the committee, that the warrants 
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should be countersigned as set forth in said section. 
In that connection, gentlemen, our president was the 
chairman of this original committee, and that was 
Section 14 of the original report relating to signing of 
certain warrants in dfainage districts by the treas- 
urer. None of the last committee knew anything 
about the drainage districts so that we submitted that 
to the president and asked him to prepare a bill for 
us, and I think maybe he has done so. That may be a 
violent presumption. 

Tenth, the section relating to plea of general is- 
sue in contract actions. It is the sense of the com- 
mittee that all pleas of general issue in contract ac- 
tions should be accompanied by an affidavit of the 
facts setting forth the defense in short and simple 
terms which might be tested on motion for judgment, 
but as there is an effort being made to give the Su- 
preme Court the right to make rules for the guidance 
of the lower courts, it is the opinion of this commit- 
tee that the efforts of the Bar should be directed to 
securing such power of the court, and leave this sub- 
ject to the court to handle along with other matters 
and the evils to be dealt with. In that connection, 
gentlemen, we still think that the Supreme Court if 
it has not the power—I can not help but believe that 
they have the power to make these rules for the guid- 
ance of the circuit courts but, if they have not I think 
that the efforts of this Association should be directed 
to giving them that power, and that is one of the rules 
that I presume that they will in time see fit to pass. 
The plea of general issue in simple contracts, implied 
contracts, the plea of “never was indebted as alleged”, 
or the plea of “not guilty” something of that kind. 
We do not know what you are talking about, and they 
are all filed for the purpose of delay. Nine times out 
of ten, they really impede the administration of jus- 
tice, and it is the thought of the committee as it was 
the thought of the original committee that a defend- 
ant should be required to file an affidavit setting 
forth the facts of his defense, and the court could 
pass upon the sufficiency of the facts on a motion for 
judgment and if the facts set forth in the affidavit, 
and there was no dissent to it a judgment could be 
entered immediately and the case would require no 
further attention. If the facts set forth some defense 
then, it would naturally take its course and be referred 
to a jury. But, we thought that the rule-making 
power if it was ever adopted or ever exercised by the 
Supreme Court would cover that. 

And eleventh, Section 17, relating to personal sig- 
nature of the defendant to answer and demurrers in 
chancery. We respectfully submit that this section 
should be left to the committee of which Mr. L’Engle 
is chairman and it deals with chancery practice and 
therefore we have not prepared a bill thereon. 

Mr. President, I do not know whether it is the 


505 


pleasure of the Association that I read these proposed 
bills or not, some of them are embraced in the report 
or the program. 

Thereupon the proposed bills were read as follows: 

The proposed bills appear at page 561. 

MR. J. C. COOPER, JR.: May I interrupt a min- 
ute. An extra supply of those programs has just 
come and I think if they should be distributed it might 
save time. 

PRESIDENT HENDERSON: All right. 

Gentlemen, in consideration of this report, you 
will observe the form of the report. Therefore, it may 
be a proper sequence to take up the items, if the chair- 
man of the committee so thinks, in the various sec- 
tions as numbered and reported. Is that satisfactory, 
Judge Bird? 

JUDGE JOHN U. BIRD: Yes, sir. 

PRESIDENT HENDERSON: And would it be en- 
tirely satisfactory to the convention, as we get to each 
particular item to read the supporting bill at that 
time? 

JUDGE JOHN U. BIRD: Yes, sir; that would be 
all right, sir. 

PRESIDENT HENDERSON: We will turn to the 
first paragraph of the report which, as I understand, 
simply supports those other features of last year’s 
committee’s report which were not referred to this 
particular committee, sub-committee “A”, which was 
referred to sub-committee “B’, no particular action 
was taken on that, Judge Bird. Then, coming to item 
first. 

JUDGE JOHN U. BIRD: The second item is Es- 
tates by Entireties. This item relates to tenancies or 
estates by entireties. We have thought that Estates 
by Entireties should be abolished in this State. Es- 
tates by Entireties is a relic of the old common law, 
and is a vital part of our law at this time. We believe 
that Estates by Entireties should be entirely abol- 
ished. Our reason or some of the cogent reasons were 
and are that it was an engine of fraud in the first 
place because it was used by a man who desires to 
avoid payment of his just debts to place his property 
under a condition of the estate by entirety, it can not 
be reached for the ordinary debts of a man. Then, it 
deprives a man’s children of their inheritance. A man 
may be worth all kinds of money, a man and his wife 
rather, and he dies, it goes to the survivor instead of 
going to his children. We think that that should not 
be the law. We think that a man’s children should 
have an interest in his estate and the mere fact that 
they technically put it in the name of the husband and 
wife, deprives the children of their natural inheri- 
tance, but the biggest thing that was thought, its use 
throughout the State commonly and every day for the 
purpose of defeating a man’s honest debts and it was 
our thought that it should be abolished entirely; that 
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the State would be infinitely better off if we abol- 
ished Estates by Entireties entirely in this State. 
That is our idea about it, that was the conclusions that 
we reached. 

It was suggested that this bill does not neces- 
sarily cut off the Estates by Entireties because this 
bill—it was our thought to cut them off entirely— 
but it was suggested by Mr. Barton of St. Petersburg 
that it be made to a husband and wife, the survivor 
would still have an Estate by Entireties. I think it 
was our purpose to have the estates entirely abolished 
just as the estates tail have been abolished in this 
State. That is all I have to say on that, sir. 

MR. JOHN C. COOPER, JR.: May I ask if the 
committee investigated as to how many other States 
in the Union, Estates by Entireties are still in exist- 
ence? 

JUDGE JOHN U. BIRD: No, we did not. 

PRESIDENT HENDERSON: What will be the 
pleasure of the Association upon this, which becomes a 
very material departure from present conditions exist- 
ing in Florida. 

MR. CAMPBELL: Mr. President, I move that the 
Association go on record as adopting this report of 
the committee. 

PRESIDENT HENDERSON: You mean by that 
the bill. 

MR. CAMPBELL: I mean this bill of abolishing 
Estates by Entirety. 

MR. WITHERS: I second that motion. I think 
it is one of the most conspicuous antiquated doctrines 
that we still have in Florida. I happen to come from 
Virginia and have been here since 1914, and I think 
we abolished it in Virginia back in 1880, and I think 
that represents pretty much the current history of 
most statutes in this country. For a long period of 
years it has been the wisdom of the various states to 
abolish them, and that this is one of the few states 
where those old statutes still survive. I think Judge 
Bird very correctly stated the objections against them 
and there is hardly anything to be said for them. 

PRESIDENT HENDERSON: Is there further 
discussion ? 

I might say for the information of those who were 
not in attendance at the meeting last night and who 
are not familiar with the printed proceedings of the 
last annual convention of the Law Journal that the 
committee recommended as to this particular thing 
that either the Estates by Entireties be abolished or 
some procedure be had as available in the event of 
judgment against parties holding Estates by Entire- 
ties tantamount to partition as to such properties so 
that a division might then exist, making such prop- 
erties available to judgment creditors. The commit- 
tee was continued for the purpose of studying the sug- 
gestions and making some definite recommendation 


at this time. The committee has now recommended 
and there has been moved for adoption a report which 
will abolish Estates by Entireties. Possibly the effect 
of that would be as to future estates by entireties. 
Was that the language of the bill? 

MR. MARTIN CARABALLO: That is correct. 

PRESIDENT HENDERSON: That was the in- 
tention of the committee, whether real or personal 
property. 

MR. : May I ask the necessity of 
the second section? 

PRESIDENT HENDERSON: Judge Bird? 

JUDGE JOHN U. BIRD: Yes, that is merely a 
construction and that is all it is. It is just to clarify 
the proposition, to clarify Section 1. It may not be 
necessary but we thought it best to put it in there 
to make it clear. 

MR. JOSEPH GINSBERG: Mr. President, I be- 
lieve at the present time there will be a tendency to 
abolish estates by entirety. The Federal government 
does not get any income tax when the property passes 
through the widow. A good many times we know in the 
past property that has to be sold to be able to pay 
income tax and I think that this should perhaps be 
considered a little by the Bar as a whole before pass- 
ing on it. 

MR. : Mr. President, unless my 
memory serves me wrong I think the gentleman is 
in error as to what he says that that is true in re- 
gard to the income tax; certainly if he means to re- 
fer to inheritance tax, I think that all of us recall 
that the Supreme Court of the United States in the 
course of last year has held that Estates by Entirety 
are subject to inheritance tax. 

MR. DREW: Mr. President, it appears to me that 
the adoption of this act would be a greater nuisance 
than the thing we are facing now. I think certainly 
the president’s suggestions as to levying against the 
interest of a man who is interested in an estate by 
entirety, and subjecting that interest to indebtedness 
certainly would be far more satisfactory than the 
question of doing away with Estates by Entirety. Be- 


’ cause after all if a man desires to avoid his obligations 


it is a simple matter of placing his property in the 
name of his wife. If you have an estate by the entire- 
ties, in many states you can levy against the inter- 
est of the man in that state by petition, but make that 
determined by statute. I think we would be creating a 
greater evil to adopt this act as it is worded now 
than it would be to leave the estates by the entirety 
as they are now. 

PRESIDENT HENDERSON: Is there further 
discussion ? 

MR. MARTIN CARABALLO: Mr. Chairman, I 
happened to have drafted the bill myself for the com- 
mittee. Now gentlemen, if you take off that pro- 
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tection of tenancy by entirety because a man wants 
to avoid his debts if you will follow the suggestion of 
the prior committee’s report, or some similar proceed- 
ing in regard to the suggestion to reach the interest 
that something might-be done, etc. you leave only 
one thing in the tenancy by entirety, and that to my 
mind is the greatest objection to the law. It is the 
denial of the children to their inheritance. Now, I 
do not know of any reason why the children should 
be deprived of their parents’ estate; perhaps it has 
happened in your practice, it has happened in my 
practice where a man would acquire property and put 
it that way not knowing just what that meant, to put 
that property in the name of himself and his wife, 
and upon his death the wife would marry another man 
and those children never receive a bit of the inher- 
itance. To my mind that is the worst feature of the 
tenancy by entirety because as has been said, if a 
man wants to avoid payment of his debts there are 
thousands of ways he can avoid it besides creating 
a tenancy by entirety. I think that it is fair that 
tenancies by entirety should be abolished entirely, 
then we will remove the most objectionable feature 
I think. 

MR. McKINNEY BARTON: I would like to ask 
- faraballo if that would prevent the creation of 
such an estate by expressed words? 

MR. MARTIN CARABALLO: I doubt it. 

MR. McKINNEY BARTON: In other words you 
think you could not create an estate of husband and 
wife for life and avoid a survivor to meet that very 
question that was debated before us. We so worded 
that act to provide that whenever such a tenancy 
were created, regardless of how, if the conveyance was 
made under such circumstances as to create such a 
tenancy it would therefore be abolished by the act. We 
tried to meet that situation. As a member of the com- 
mittee I would be glad to have the statute discussed. 
If it is not proper, if it is not clear enough, if it is 
the sense of the Association that the committee has 


not used clear language I welcome any discussion of 
it. 


PRESIDENT HENDERSON: 
discussion ? 

Gentlemen, there does not seem to be anything 
else on that, are you ready for the question? 

Those in favor of the motion to adopt the recom- 
mendation of the proposed bill will say aye. (Voting.) 

PRESIDENT HENDERSON: The motion is 
carried. 

JUDGE JOHN U. BIRD: The next bill calls for a 
constitutional amendment relating to prosecutions for 
felonies, not capital. It was the committee’s opinion 
and recommendation that a joint resolution be sub- 
mitted to the legislature for its consideration. I will 
read it to you if you please. 
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A Joint Resolution proposing an Amendment to 
Section 10 of the Declaration of Rights of the Con- 
stitution of the State of Florida, Relating to Prosecu- 
tion for Felony. BE IT RESOLVED BY THE LEG- 
ISLATURE OF THE STATE OF FLORIDA: 

That the following amendment to Section X 
of the Declaration of Rights of the Constitution 
of the State of Florida, relative to prosecution for 
felony, be and the same is hereby agreed to and 
the same shall be submitted, etc. 

It is the purpose to amend the Constitution to 
read as follows: “No person shall be tried for a capital 
crime unless on presentment or indictment by a Grand 
Jury, except as is otherwise provided in this Constitu- 
tion, and except in cases of impeachment, and in cases 
in the militia when in active service in time of war, 
or which the State, with the consent of Congress, may 
keep in time of peace.” 

Now, that is the present Constitution. We pro- 
pose to supplement it so that, “All prosecutions for 
crime, except capital crimes, may be had and main- 
tained on behalf of the State upon information filed 
by the prosecuting officer of the Court having juris- 
diction of such crimes, or upon indictment or present- 
ment by a Grand Jury.” 

It was not the purpose of the committee to abol- 
ish Grand Juries entirely nor was it the purpose of 
the committee to permit prosecutions for capital of- 
fenses except upon indictment by a grand jury, but it 
was the sense of the committee that persons charged 
with any felony, other than a capital offense, could 
be tried upon information filed by the State Attorney. 
I believe that the adoption of this amendment to the 
Declaration of Rights would save the State of Florida 
a great deal of money, perhaps two or three hundred 
thousand dollars a year in the costs incident to the 
prosecution of crime for felonies at this time. 

A man commits a felony in one of our counties, 
and he has to remain in jail if he can not give a bond 
until the succeeding term of court. That necessitates 
a great deal of cost on the State and the county that 
has to pay those bills to keep that man up. It costs 
the State a great deal of money to bring the witnesses 
before the Grand Jury. It costs the State a great deal 
of money to get the Grand Jury together, and all that 
time the man is in jail. It costs him a speedy trial 
which he otherwise would be entitled to under the 
Constitution and by all the inalienable rights of hu- 
manity he is entitled to a speedy trial. Under the 
present system of law he has to stay in jail until the 
court meets, and the Grand Jury meets too. It is our 
opinion that the State attorneys of this State are just 
as competent as the county solicitors in the State and, 
maybe it is a crime of robbery or of forgery in Duval 
County or Hillsborough County or Dade County or 
some of the large counties that have criminal] courts 


508 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


of record and he can be immediately tried upon in- 
formation filed by the county solicitor, and he can go 
to trial. It does not cost the State the expense of a 
Grand Jury, of getting witnesses before the Grand 
Jury, nor the Grand Jury itself; he is simply tried im- 
mediately upon an information filed by the prose- 
cuting attorney or county solicitor and that is all 
there is to it. But, if he happens to commit that same 
crime of robbery, or larceny in some other county— 
not Pinellas County if you please—he has got to wait 
there until a Grand Jury can be called together, and 
naturally that costs a great of money. The witnesses 
have got to come before the Grand Jury. He has got 
to testify before the Grand Jury then they have got 
to wait around there until the Grand Jury can hear 
them. Mileage and per diem is piling up against the 
State and the man is in jail and finally he is tried. 
An indictment is presented by the Grand Jury, the 
Grand Jury is discharged, and go on about their busi- 
ness. The man is arraigned and brought into court. 
Maybe the Grand Jury has not adjourned. If it has 
not all right. If it has, the indictment is found to be 
defective, it is quashed and he has got to go back in 
jail. You have either got to call that Grand Jury back 
together and re-indict him again, or let it go over until 
the next term of court. It is not fair to the man in 
jail, it is not fair to society and it is not doing any 
good on earth. That State attorney is just as capable 
of filing that information as the county solicitor over 
in Hillsborough County would be, and why shouldn’t 
he do it? 

The Constitution says that no person shall be 
tried in the Circuit Court except upon presentment by 
the Grand Jury. Now why is that? He can be tried 
in the Criminal Court of Record upon an information, 
and to save my soul, I can not see why the State of 
Florida can not save itself from this enormous ex- 
pense of grand juries; ordinarily I dare say in seventy- 
five per cent of the courts of this State, it would not 
be necessary to call a Grand Jury together because 
they would not have a capital case to try. We would 
entirely eliminate the cost of a Grand Jury for that 


term of court. If the court should think that the 


ends of justice required the calling of a Grand Jury 
he would have that power. We do not expect to take 
away from the court the right to call the Grand Jury 
together. It is unnecessary unless there is a capital 
case, but if the court should decide that it was neces- 
sary to have a Grand Jury, if the State attorney did 
not do his duty, and the Court thought that a Grand 
Jury should be called, he can do it. 

JUDGE WM. H. ELLIS: Is the first portion of 
the amendment exactly in the same words? 

JUDGE JOHN U. BIRD: Yes. 

PRESIDENT HENDERSON: Tried or held, 
Judge? The fifth word “held” should be “tried”. 


JUDGE JOHN U. BIRD: In your paper I believe 
it says “held”. That is just a mistake of the printer 
there. It is “tried”. 

JUDGE WM. H. ELLIS: Did the printer make 
that mistake? 

JUDGE JOHN U. BIRD: Yes, we have it “tried” 
here. I noticed that. 

(Mr. John C. Cooper, Jr., apologized to the 
Convention because he had not had an oppor- 
tunity to proofread the printed document re- 
ferred to.) 

JUDGE JOHN U. BIRD: That is all I have to say 
on it, Mr. President. 

PRESIDENT HENDERSON: The gentleman 
moves the adoption of the resolution proposing the 
amendment. Is there any discussion? 

(Question called for.) 

Those in favor of the proposed resolution for the 
adoption of constitutional amendment as set forth will 
say aye. (Voting.) 

Carried and so ordered. Judge Bird, Item 4. 

JUDGE JOHN U. BIRD: Item 4. That is the 
item relating to the pay of witnesses, Mr. President. 

PRESIDENT HENDERSON: Per diem and mile- 
age of witnesses in criminai cases. 

JUDGE JOHN U. BIRD: Gentlemen, this pro- 
posed bill—under the law as it now stands a witness 
in a criminal case residing beyond the limits of the 
State of Florida, there is no way of getting him back 
here. Of course, we can not pass a law perhaps that 
would authorize our sheriff to go into another state 
and get him but he may be a material witness for the 
state, or he may be a material witness for the defend- 
ant, and if he were sure of getting his pay, his per 
diem or mileage he would have no hesitancy in com- 
ing to the state and giving his testimony but, under 
the present system there is no authority for the coun- 
ty or state to pay the expenses of procuring a witness 
outside of the state, who resides out of the state, and 
for that purpose we thought that the ends of justice 
would be best met by authorizing the payment by the 
County Commissioners of any actual expenses of a 
witness from his place of residence to the place of 
trial upon a certificate from the judge of the court 
that his testimony was material and necessary and 
not merely cumulative, and for that reason we have 
proposed the bill that is, I believe, embraced in the 
program. I do not suppose that it is necessary for 
me to read that, Mr. President, and to take up your 
time. 

PRESIDENT HENDERSON: Anyone wish to 
have the bill read? 

MR. BURTON: I do not wish to have the bill 
read but I wish to ask Judge Bird if you mean the 
usual mileage, the amount expended for the witness 
to be brought into court? It seems that the usual 
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mileage might run into quite a considerable item. Do 
you think it would be well to leave it in that form or 
to say the expenses of the witness. 

JUDGE JOHN U. BIRD: No, it was our sense 
that he would be entitled to the regular mileage for 
his travel either back and forth as he would if he hap- 
pened to live in the State. If he lived in an adjoining 
state, he would be entitled to ordinary mileage which 
I think is five cents a mile. 

MR. BURTON: You do not think it would be well 
to limit that by saying “which shall never be in ex- 
cess of his actual expenses”. 

JUDGE JOHN U. BIRD: No, that was not the 
sense of the committee. The sense of the committee 
was that he would be entitled to his actual mileage 
only upon the condition that the court should certify 
that his testimony was necessary and not cumulative, 
and that the ends of justice required his presence. 
That applies not only to the State but for the de- 
fendant. 

JUDGE WM. H. ELLIS: The value of this sug- 
gestion or is it to propose value, that the testimony 
of a witness on the stand rather than the reading of 
his deposition, if it was a witness for the defense, if 
you desired, you could take his depositions, could you 
not? 

JUDGE JOHN U. BIRD: Yes, sir; you can. 

JUDGE WM. H. ELLIS: Then, this bill would per- 
mit bringing into the state and the paying of his 
mileage. Now, is there justification for that addition- 
al expense in criminal prosecutions based upon the 
supposed difference in value toward the defendant of 
his testimony on the stand and his deposition? 

JUDGE JOHN U. BIRD: It was the thought of 
the committee, Judge Ellis, that that would be left for 
the trial judge. If he thought it was necessary and 
the ends of: justice required his presence for the de- 
fendant that the Court would have the power to au- 
thorize the payment of his expenses. Of course, if the 
court should think that his depositions were sufficient 
why he could order the payment. It was our thought 
that we give the court some right to say what wit- 
nesses -the State or the defendant should have under 
those conditions. 

JUDGE WM. H. ELLIS: Of course, if it was a 
witness for the State, his depositions could not be 
used as evidence. If he was a witness for the defense 
his depositions could be used. 

JUDGE JOHN U. BIRD: Yes. 

JUDGE WM. H. ELLIS: Now, do you wish to 
place in the discretion of the judge whether the addi- 
tional expense, the extra expense between the cost of 
the deposition, would justify the mileage, would rest 
with him? 

JUDGE JOHN U. BIRD: That was our thought; 
we thought we would leave that up to the judge be- 


cause we could not in all cases lay down a fast rule. 
That a petition should be filed to the judge; it was 
our thought that the necessity for those witnesses’ 
presence should be made known to the judge. 

JUDGE WM. H. ELLIS: And in the event the 
judge should decide in his opinion that the deposition 
was not so valuable as the presence of the witness 
himself, it would be a point upon which counsel could 
assign an error? 

JUDGE JOHN U. BIRD: Yes, sir. But, they can 
assign an error on most anything, Judge. 

JUDGE WM. H. ELLIS: They can assign them. 
I was not speaking of the mere physical act of assign- 
ing errors; I have reference, of course, to the quantum 
merruit of the assignment which occasionally appears. 
It would give an additional right to present that point 
as to the exercise of reasonable discretion by the cir- 
cuit court. 

JUDGE JOHN U. BIRD: Necessarily; yes, sir. 

MR. : Will the gentleman 
yield to a question, Mr. Chairman? Is the act, the 
proposed act as worded in this so-called extra as it is 
worded ? 

JUDGE JOHN U. BIRD: No, sir. It appears 
there that the judge resided beyond the circuit. That 
is not true. I will read it for you. 

PRESIDENT HENDERSON: Will you correct 
that language for the record Judge Bird—the sixth 
line of the act, top of the page on the left upper corner. 

JUDGE JOHN U. BIRD: Let me read it and then 
you can catch it. “In the trial in the Circuit Courts 
or Criminal Courts of Record of this State wherein 
the State of Florida is Plaintiff and the Defendant is 
charged with the commission of a felony, if the judge 
of the said Court sitting in the trial of said cause 
after the trial, shall certify that any witness testify- 
ing in the said cause, who at the time of the trial re- 
sided beyond the State of Florida, was a material wit- 
ness therein, and the testimony given by said witness 
was not merely cumulative, and who in the discretion 
of the said judge should be reimbursed for the ex- 
penses to him of testifying in said cause, the Board 
of County Commissioners, shall upon receipt of such 
certificate by the judge, are authorized and required 
to pay the said witness the usual per diem of wit- 
nesses and the usual mileage from the place of resi- 
dence of said witness to the place of trial. 

PRESIDENT HENDERSON: There is a line 
omitted. 

MR. MARTIN CARABALLO: Now, Mr. Chair- 
man, the act as actually worded as read by Judge Bird 
contemplates that this Statute for the payment of fee 
shall be after the trial. Therefore the question of 
error and the court refusing to pay the fees, I don’t 
see how they could affect the trial of the case. It 
might as printed here, but as actually written would 
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not be an error in the trial because the witness already 
comes down and has testified, the defendant has had 
the benefit of the evidence, and the question that the 
witness may not be paid if he comes down. 

The other feature of this act that appeals to me 
and in which I assisted in the preparation of is, and I 
was thinking of the State, it invited the witness to 
come down, he would come down in case the State 
would assure him of payment of his mileage and fee. 
The State can not take his deposition—the defendant 
can—for that reason I think the State should have the 
right to bring the witnesses—not depositions but to 
bring the witnesses as far as they can—by assuring 
them that if their testimony is material and the court 
so finds that the fees will be paid. That is as far as 
we can go, gentlemen, because I would not be in favor 
of an act whereby every witness that comes from out 
of town must be paid his fee. I know there are a 
number of courts that would be very careful on that. 
and some others who might be a little careless on 
that, and might authorize these witnesses to come 
from the right and left when the testimony would be 
cumulative and really not necessary and as for the de- 
fendants we know the testimony could often be taken 
by deposition. 

MR. MAXWELL W. WELLS: Is it not possible 
for some of the prosecuting officers to be placed in a 
rather embarrassing situation sometimes in their 
opinion as to the necessity of the witnesses? And he 
has promised the out-of-state witness that he will 
have his mileage and fees, and bring him down here 
possibly under false pretenses and then he will not 
get his expense and mileage. 

MR. MARTIN CARABALLO: I would wise to 
the prosecuting attorney in inviting such a witness, 
that he met the qualifications. That, if the court so 
finds his fees will be paid. The prosecuting attorney 
would not say to the witness to come on down unless 
he felt himself that his testimony would be material. 
I think his invitation should be qualified but, at least 
it gives him something that he has not got today. 

JUDGE T. PICTON WARDLOW: I should like to 
ask if he does not think that that power is already in 
the court, so far as the witness for the State is con- 
cerned? 

JUDGE JOHN U. BIRD: It is not in the power 
of the court at the present time. It is true that the 
County Commissioners sometimes pay those bills, but 
there is no law for it. 

JUDGE T. PICTON WARDLOW: It has been our 
practice, which perhaps_may have been a wrong one, 
for a great many years. I was judge of the Criminal 


Court for sixteen years and whenever the prosecuting 
attorney, the solicitor, presented to me facts that 
showed the necessity for having this witness here I 
so certified to the County Commissioners and they 
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undertook to pay the bill for bringing him. 

JUDGE JOHN U. BIRD: Well, they did so out of 
a deference to you. They did not have to do it. 

MR. MARTIN CARABALLO: I may say you 
have better control of your County Commissioners 
than some judges have over their County Commis- 
sioners. 

MR. HERMAN F. MOHR: Mr. President, I ques- 
tion the wisdom of the adoption of this proposition. I 
think we are all in one accord in the right that the 
defendant has for the issuance of process for compul- 
sory attendance of his witness but, I do not think that 
the State of Florida or the people of the State, the 
taxpayers are called upon to pay the bill of the wit- 
ness for the defense to come to this State from the 
State of New York or from the State of Washington. 
We know in recent years, only in recent years that 
various pleas of insanity are interposed in criminal 
prosecutions and the defense has had the trial de- 
layed until they could go North and get the boy’s his- 
tory and such matters as that kind, and the doctors 
to testify that he had epileptic fits, and a lengthy 
description of his boyhood. I don’t think the State 
and the taxpayers should be saddled with that burden, 
at this time at least. 

JUDGE JOHN U. BIRD: Mr. President, there was 
a great deal of discussion in the committee as to 
whether the provisions of this act should apply to the 
defendant as well as to the State. Personally I al- 
ways thought that it should apply only to the State; 
that the State should have that right to go out and 
get the man but, some of the committee thought that 
if the State had the right that the defendant had that 
right, and it would be perfectly satisfactory with me, 
as chairman of this committee—Mr. Caraballo is my 
only colleague here, and I guess we can do what we 
perfectly please but, we will amend that by striking 
out the word “defendant” and give that right to the 
State. You do not want to do that? 

MR. MARTIN CARABALLO: No, Mr. Chairman, 
I would not like to do that. I think that privilege 
should be equal. I am not a criminal lawyer, I do not 


_ practice criminal law, but I believe a man has just as 


much right to his witnesses as the State has. If a 
man can prove his case by witnesses residing outside 
of the State I think it is an advantage to the State of 
Florida to bring that man here and if it can do so, I 
think at least the same facilities should be available 
to the defendant, and if the State has to pay it, as a 
taxpayer I am willing to pay that part of it. I think 
that man has that absolute right to that protection. 
Not every man arrested is guilty, and if a man has a 
frivolous defense you are permitted in here to say that 
the witness be not paid, but a material witness, a 
witness whose testimony is not merely cumulative, I 
think that the defendant is entitled to that, and if he 
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has not the money I think the State ought to pay it. 

MR. HERMAN F. MOHR: Mr. President, along 
that line I think the defendant is clothed with all of 
the protection that the law can afford him. He is 
presumed to be innocent. All of the instructions in a 
criminal case are practically in favor of the defendant 
and I think that there should be something extraor- 
dinary to ask the taxpayers of this State that after a 
man is indicted or is informed against, as having 
committed a crime, to ask the taxpayers not only to 
give him a lawyer, for the judge will appoint one for 
him if he cannot afford it, but to ask the taxpayers 
of this State to go to the State of New York to pay 
his witnesses and bring them down here—let him take 
them by depositions. 

(President Henderson desiring to speak to 
the motion requested Secretary Ed. R. Bentley to 
preside, and Mr. Bentley took the Chair, and the 
proceedings continued as follows:) 

PRESIDENT R. A. HENDERSON, JR.: Mr. 
Chairman, may I discuss a situation that was in the 
minds of the committee a year ago. A certain finan- 
cial institution in this State was wrecked by the clear- 
ing of sight drafts through that institution, drawn 
upon produce dealers all through the East. Within a 
period of forty days’ time its assets were lost. These 
produce dealers, who usually sell at auction, refused 
to come to Florida to testify. The State attorney 
prosecuting the resulting cases had no authority to 
pay, or ability to assure these witnesses that their ex- 
penses in coming to Florida to testify would be paid. 
The institution itself had no means left, its directors 
did not feel that they should be the means of guaran- 
teeing those expenses out of their individual pockets. 
which clearly would subject them to those criticisms 
which we know as lawyers are so fundamentally sound 
in criminal matters. The judge merely stated to the 
prosecuting attorney he could not under any condi- 
tions pay more than the mileage and per diem from 
the time the witnesses arrived in the State, at the 
State line, to the place where the court was held. 
Therefore the court’s prosecuting officers were met 
with this situation, which prevented prosecution even 
though the bank was wrecked. The greatest of 
crimes may be committed, but there is no law, es- 
pecially and particularly from the standpoint of the 
State’s side of the case, to pay the necessary expenses 
of non-resident witnesses in coming into the State to 
give their testimony. The condition is used now as 
an instrument of fraud by crooks as effectively as 
any instrument we can think of in our criminal law. 
The passage of this act, while it will not undertake to 
insure the process reaching the territory to which it 
can be extended, will put some real authority in the 
courts themselves before whom these matters must 
be tried in making it possible for the State prose- 
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cuting to have the necessary witnesses at the tfial. 
and will make unnecessary prosecuting witnesses as 
such primarily responsible for getting the informa- 
tion, to have to personally finance criminal prosecu- 
tions. Comment on it should be unnecessary as to the 
advisability of that policy. I just wish to state these 
facts as a background for the history of this particu- 
lar suggestion. 

(President Henderson thereupon resumed the 

Chair and the convention continued as follows:) 

MR. HERMAN F. MOHR: Mr. Chairman, I hate 
to be on my feet again on this subject. I think that 
if this Association goes on record in financing the ex- 
pense of all criminals, crime is on the increase, if we 
want any measures on this proposition it should be 
in behalf of the State by this Association in an honest 
effort to stem the criminal increase that is taking 
place. I think we had better well turn our attention 
to that, but if this Association goes on record as ap- 
proving the financing of witnesses to come in behalf 
of the defense it is going to bring words of condemna- 
tion against this Association, so therefore, I would 
like to move that this bill be disapproved by this 
Association. 

PRESIDENT HENDERSON: Do I understand 
the motion is to lay the motion on the table? There 
is a motion to approve the bill now. The form of your 
motion would therefore take that recommendation. 
There is now a motion before the Association to ac- 
cept the report of the committee, for the adoption of 
this recommendation. As I understand it you have 
now moved that that motion be laid on the table. 

MR. HERMAN F. MOHR: I make a substitute 
motion for this, in this way, that this portion of this 
be eliminated from that report, that is if the report 
is approved. 

PRESIDENT HENDERSON: If the motion is to 
eliminate this portion only I do not think the motion 
you stated would be good. 

MR. HERMAN F. MOHR: I move that the pri- 
mary motion be laid on the table. 

PRESIDENT HENDERSON: Is there a second? 

(The motion was seconded.) 

PRESIDENT HENDERSON: It is_ regularly 
moved and seconded that this recommendation do be 
laid on the table. Are you ready for the question? 

JUDGE T. PICTON WARDLOW: Mr. President, 
I think the mover of the motion’s only idea is to lay 
on the table that portion with relation to the defend- 
ant’s witnesses. I do not believe that anybody would 
be opposed to the State having the right to bring wit- 
nesses down, and limited only to the defendant having 
that right. 

PRESIDENT HENDERSON: I believe the mo- 
tion to lay on the table is not debatable. Those in fa- 
vor of laying the motion on the table that is to say, 
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those that do not favor the adoption of this report 
will say aye. (Voting.) (Motion lost.) 

The motion recurs upon the adoption of the rec- 
ommendation, are you ready for the question? 

MR. : I desire to offer a 
motion to amend if I may at this point, that that por- 
tion of this report that suggests payment of the de- 
fendant’s witnesses be eliminated and the balance of 
the report be approved. 

MR. HERMAN F. MOHR: I second the motion. 

PRESIDENT HENDERSON: It is moved and 
seconded that that portion of the proposed act extend- 
ing such privilege to the defendant be eliminated. Are 
you ready for the question, a vote on the amendment. 

MR. MARTIN CARABALLO: The point occurs 
to me that we have not thought about it very much 
but, it occurs to me would that be a legal act if you 
eliminated the other party? 

MR. GERKINS: For instance, if these witnesses 
could be secured in the same manner as the prosecu- 
tion could secure witnesses by showing that affidavit 
had been made before the witnesses were called in 
that way neither the defense nor the State would be 
embarrassed by having a witness, and being in doubt 
as to whether or not the expenses would be saved. It 
would be easy to arrange such a method it seems to 
me it would and be available either for the State or 
for the defense and then the court would have au- 
thority under that to determine whether or not the 
witness was a valuable witness. 

PRESIDENT HENDERSON: I will recognize you 
next. 

MR. WOOD: I believe the State would be as much 
interested to see whether an innocent man has his wit- 
nesses available as it would to see whether or not 
someone or other who was guilty would have them 
against him. I believe it would be manifestly unfair. 
if a man happened to be indicted that could not re- 
imburse himself for the money he had to pay to ob- 
tain witnesses from other States. The State losing 
the case, will be able to get the money back. I think 
the thing should work both ways, or should not work 
at all. 
take his testimony by deposition, the State can bring 
witnesses down at the expense of the taxpayers is to 
give a greater preference to the State than the de- 
fense. In a great many instances, or in most in- 
stances of course the defendant is guilty but, there 
are times when he is not and he should be given the 
same protection, or at least the same right, and unless 
he is given the same right I agree with Mr. Caraballo 
the thing is unfair according to my thinking. 

PRESIDENT HENDERSON: The question is on 
the amendment. 

MR. BURTON: Mr. President, I have had a great 
deal of experience with this same situation for the 


himself against the conviction of crime. 


And, I think the defendant has the right to: 
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past two years. The State of Florida is eminently 
fair in the trial of cases today that come before the 
courts in this State and I do not believe that there is 
a prosecuting officer in the State of Florida that is 
not willing to assume the burden of proof in cases 
that he is prosecuting a man for the commission of 
an offense, and certainly I would hate for this or- 
ganization at this time to put itself upon the record 
as being not as eminently fair to the defendant who 
is being prosecuted in the courts of Florida as the 
prosecuting attorney would be to himself; and cer- 
tainly a defendant who is brought into court should 
be given every consideration, and I do not believe that 
this organization would for one minute be willing to 
put itself on record as being more favorable, or being 
impartial to the State of Florida in the prosecution of 
crime than it would be to the man who has to defend 
We find 
men who are prosecuted and who are not guilty, and 
such a man is entitled to come before the court and 
not only prove himself innocent if he sees fit, but he 
is entitled to defense and he is entitled to every con- 
sideration at the hands of the State of Florida, and 
as a prosecuting officer of this State I am certainly 
in favor of this State maintaining its position of fair- 
ness in the State as between the plaintiff in the case, 
and the defendant in the case. And, he should have 
every presumption thrown around him, and should 
have that presumption protected, and I would hate for 
the State of Florida to put itself on record as not be- 
ing willing to give the defendant in any case the same 
fair show in the trial of the case before the jury as it 
gave to itself. 

JUDGE SMALL: Mr. Chairman, may I say a 
word or two in support of the amendment. In the 
first place I feel quite sure if the Association puts it- 
self upon record as attempting to further facilitate 
the defense of criminal actions by the paying of what 
will develop to be enormous expenses, which the pass- 
age of a bill along the lines of this report will entail 
upon the counties, that it will ultimately give the 
horse laugh to this Association upon that basis. Now, 
I do not think it is true that the State of Florida has 
been fair as between the prosecution and the defend- 
ants in criminal cases thus far because the defendants 
can obtain their testimony by deposition, the State 
cannot and there is no way now for the prosecuting 
officers, legally at least to procure the attendance of 
witnesses for the State who reside out of the State, 
and who are unwilling to come unless they are paid, 
and in that way the State’s hands in a great many 
prosecutions are completely tied. There is nothing 
fair about it at all so far as the State is concerned—it 
is unfair to the State. 

Now, I happen to have been representing my 
county as County Attorney for the past many years. 


| 
| 
4 
| 
: i 
4 
FA 
j : 
| 
{ 
i 
{ 
| 
q 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


This question has often arisen before the Board of 
County Commissioners there. We have realized that, 
we have reached the matter of opinion that the Board 
has no authority to pay the expenses of witnesses 
from out of the State in criminal prosecutions, but it 
often is done as a matter of public necessity in order 
to see to it that the prosecution of real criminals is 
not hampered by the lack of evidence. 

Now, I see nothing unfair in the State of Florida 
agreeing that the counties may pay the expenses of 
witnesses for the State who reside out of the State, 
and not pay the expense of witnesses for the defend- 
ant, because the situation of the two parties is entire- 
ly different. The State has no authority to bring the 
witnesses, to take depositions, and now none to bring 
the witness here, or at least not to pay his expenses, 
and yet the defendant has. The defendant can get 
that testimony and the State can not. Now, I have 
no thought that the County Commissioners should not 
pay the expense of witnesses residing out of the State. 
Now, that should be surrounded by proper safeguards 
that the judge should certify that the witness was 
necessary and all that. But, that ought to have been 
done and ought to have been done a long time ago. 
and why it has not been done I do not know. Now, so 
far as throwing the case open to pay the defendant’s 
witnesses in cases of that sort, I am unalterably op- 
posed to it; and I think the legislature as I said in the 
beginning will give us the horse laugh on that prop- 
osition, and as a member of this Association I do not 
want to go on record as further facilitating unneces- 
sarily the defense of criminals before our courts. I 
think they have all the safeguards thrown around 
them now that are necessary. 

Now, if this should become the law we can well 
imagine that from Oregon, Washington, New York or 
Maine, great hordes of witnesses might be brought 
down into this State in criminal trials and cost our 
counties not thousands but hundreds of thousands of 
dollars unnecessarily. Now, I yield to no man the de- 
sire that the defendant may have a fair trial. That 
is not the question here. There is provision already 
made for him to have a fair trial. I know a pro- 
vision of this sort in regard to the defendant will be 
abused, outrageously abused, and will cost our State 
untold sums of money. I am opposed to it, not neces- 
sarily on that ground, I don’t think it is necessary. 
and I do not want to go to the legislature with a 
proposition of this kind, because if you do you are go- 
ing to embarrass ourselves a lot by being held some- 
what in contempt. 

MR. CALDWELL: As substitute to the motion 
to amend I move that the report be re-referred to the 
committee for further consideration in order that it 


may be discussed at the next conference of Bar dele- 
gates. 
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MR. : I second the motion. 

PRESIDENT HENDERSON: It is. regularly 
moved and seconded as a substitute for the motion 
that the report be recommitted to the committee for 
further consideration and report. Is there any dis- 
cussion? 

MR. : So far as I am con- 
cerned I think that would be a very fair consideration. 
and I accept the amendment. 

JUDGE JOHN U. BIRD: May I ask, Mr. Presi- 
dent, when the next meeting is? The legislature 
meets a couple of months from now. 

PRESIDENT HENDERSON: As I understand 
Mr. Caldwell’s motion it would be referred to the next 
Bar Association convention, a year from now. 

JUDGE JOHN U. BIRD: That would mean to put 
it off for a year. The legislature meets, Mr. Cald- 
well, after a couple of months. 

MR. CALDWELL: I fear for this bill to be pre- 
sented in its present form. I think it might be better 
for it to be revised to meet with the approval of the 
Association. 

JUDGE JOHN U. BIRD: I think the thing ought 
to be attended to, gentlemen, I don’t think it ought to 
go for two years. Either we ought to kill it now or 
we ought to invigorate it. It ought to go ahead. We 
either ought to kill it now in its inception or it ought 
to become the law, one or the other. There may be 
a whole lot of discussion as to whether the defendant 
should be accorded the right that the State is ac- 
corded in this. What difference does it make to us. 
The legislature will pass it if they want to and they 
will kill it if they want to. The only thing in the 
world that we want to do is to call this thing to the 
attention of the legislature so that they will give us 
some relief there and I tell you we need it. There is 
not any question but that we need it. The bill ought 
to be passed. As the gentleman said, it ought to have 
been passed a long time ago and I do not want this 
thing to go over for two years personally. I should 
like to see the thing either acted on now one way or 
the other. It does not make any particular difference 
to me whether you keep the defendant or not. I think 
the defendant personally, and always have thought, 
that the defendant had all of the protection he needed. 
That is all, I thank you. 

MR. BURTON: Upon reconsideration I think that 
bill should be acted upon now, and I hope the motion 
to recommit it and report at the next session will not 
be carried. 

MR. BARTON: Mr. President, that act as pre- 
sented at this time and has been called to my atten- 
tion is nothing more nor less than accumulated stat- 
utes, upon our present insolvency statute. The gentle- 
man in framing the bill, I have forgotten his name, 
performed an important feature in this bill, that is 
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that the question of allowing the payment of fees for 
these several witnesses is left entirely in the discre- 
tion of the court or the judge presiding. We all know 
that the judges of the circuit courts presiding in the 
trial of these cases know the local conditions, they 
have been advised through inquiry and otherwise 
whether certain things should or should not be al- 
lowed, and the provision in this bill obviates the ob- 
jection which the gentleman has raised as to the tre- 
mendous cost which it may be to the taxpayers of 
Florida, and asking for the section to remain though 
it may cost the taxpayers of Florida, I submit to you 
that the criminal courts of this State while not run for 
the purpose of prosecutions yet, they are not run for 
the purpose of revenue, and if we can expedite the 
trial of a case, and present cases to the court forcibly, 
and present them to the juries in a better way where 
they can better determine the issues, better determine 
the guilt or innocence of the man charged, I think that 
this Bar should go upon record as being in favor of 
that sort of decision, and it will certainly raise itself 
in the estimation of the courts of this State, and J 
hope, like Judge Bird, that this Bar Association will 
see fit to recommend to the legislature that they en- 
act such a statute that will enable the prosecuting of- 
ficers and the defendant, to more fully and complete- 
ly and intelligently present the criminal cases to the 
jury for their determination. In the past two months 
it has been necessary for the County Commissioners 
in two of the counties in my circuit to pay outside wit- 
nesses, just by the rule of “do it”. They have no law 
for it, and yet if those men had refused to come into 
Florida and testify in these cases, there would be at. 
large upon the people of Florida today forgers and em- 
bezzlers and what not. 

MR. MARTIN H. LONG: The motion occurs upon 
a motion to recommit. I am like Mr. Caraballo, I never 
tried a criminal case in my life but, from the stand- 
point of an onlooker, occasionally I am present at 
criminal trials, waiting to get the judge to sign an 
order of some kind in a civil case, and my observa- 
tion has been that the defendant gets too fair a trial, 


he gets everything. He gets the presumption of in-— 


nocence, he gets all of the charges of the court, he 
has the right to bring his own witnesses by deposition 
or otherwise. Someone has said that occasionally one 
is innocent. I venture to say that that innocence is 
not due to innocence in fact but innocence due to the 
fact that the State has not been able to produce the 
evidence to convict him because of the lack of fair 
statutes to the State. I was in favor of the commit- 
tee’s report at first but, after hearing the statements 
I am in favor of the statute, if you will eliminate the 
defendant and give the State a chance. 

PRESIDENT HENDERSON: Are you ready to 
vote upon the question of recommitting? Those in 


favor of recommitting the bill to the committee for 
further submission to the Bar say aye, and those op- 
posing say no. 

(Voting.) 

PRESIDENT HENDERSON: The noes have it 
and the motion is lost. The question recurs upon the 
amendment, are you ready to vote upon the amend- 
ment, to delete the word “defendant”? Those in favor 
of deleting the word “defendant” so as to leave the 
right only in the State in the discretion of the judge, 
will say aye. 

(Voting.) 

PRESIDENT HENDERSON: The noes are the 
loudest in voice, and less in number. The motion is 
carried. The word “defendant” is deleted. 

The question recurs upon the adoption of the com- 
mittee’s report as amended. Are you ready for the 
question? (Question put and voted.) 

PRESIDENT HENDERSON: The ayes have it. 
The report is adopted. 

PRESIDENT HENDERSON: You will continue 
with the next section. The next is No. 5. 

JUDGE JOHN U. BIRD: The next is payment of 
attorneys’ fees for personal services rendered. This 
bill is printed in the program Mr. President, and I do 
not believe it is necessary for me to read it. I do not 
care to discuss it. 

PRESIDENT HENDERSON: Right under the ac- 
tion we have just taken you will find the proposed bill. 

JUDGE JOHN U. BIRD: It is an act providing 
for the recovery of attorneys’ fees in suits for personal 
services rendered, for labor performed or material 
furnished. I submit to the Association that amend- 
ment. 

MR. JOHN C. COOPER, JR.: Mr. President, I 
have great respect for the distinguished lawyer and 
judges who drafted this bill but I suggest... 

JUDGE JOHN U. BIRD: That bill was not sup- 
posed to be submitted to the legislature in its present 
form. 

MR. JOHN C. COOPER, JR.: Then, I withdraw 
my remark. 

JUDGE JOHN U. BIRD: Mr. Farrior drew that 
language and he was supposed to be in here to defend 
it. Where is he? 

MR. JOHN C. COOPER, JR.: I would like to say 
that it does not cover the subject, and the validity of 
a constitutional provision regarding claims under a 
thousand dollars is very very delicate. 

MR. MARTIN H. LONG: Our Supreme Court has 
held it was unconstitutional some time ago. 

JUDGE JOHN U. BIRD: The purpose of this, 
Mr. Long, was to correct that evil. We think that this 
would be constitutional if it were properly drawn. 
Now it is not properly drawn. I mean its phraseology 
and its technicalities are not in there. 
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MR. FARRIOR: It is not improperly drawn. We 
had a committee meeting in Tampa and within a few 
days’ notice, and the general theory of the bill and 
principles I think are all included in the bill. As far 
as having any ideas or much less intentions that they 
would be presented to the Bar, or even to a convention 
of delegates in its present form was far from me, but 
I believe that the principles overcoming the unconsti- 
tutionality of the present acts at least are embodied 
in this act, and it would not take very long to proper- 
ly word a bill. 

PRESIDENT HENDERSON: The Chair recog- 
nizes Mr. Scott M. Loftin, a member of the Executive 
Council of the American Bar Association. Mr. Frank- 
lin, will you present Mr. Loftin. 

(Mr. Loftin was thereupon escorted to the 
rostrum by Mr. Franklin.) 

PRESIDENT HENDERSON: Judge Bird, I be- 
lieve you have the floor. The question occurs upon 
the recommendation of the committee to adopt this 
act. 

JUDGE JOHN U. BIRD: I have nothing to say, 
the act speaks for itself. We realize it is not in prop- 
er shape to submit to the legislature, but the idea I 
think is there and that is what we want to get before 
the Association, the thought that is embodied in this 
act; and that is our recommendation that a bill em- 
bodying those thoughts be submitted to the legisla- 
ture. I submit it to you for your comment. 

MR. GEORGE P. GARRETT: Mr. Chairman, I 
move that the thought embodied in the matter be ap- 
proved in principle. My thought is that anybody who 
has to sue anybody else for labor or services should 
be paid his attorneys’ fees because he should not have 
been compelled to bring the suit, and being compelled 
to bring the suit because a man would not pay him, 
he ought to be saved the expenses of the procedure, 
just as much as if it were a foreclosure of a mortgage, 
or for the payment of some other honest debt. That 
is just my idea, and if that is the thought, I approve it. 

PRESIDENT HENDERSON: It regularly 
moved and seconded that the principle of the payment 
of attorneys’ fees for the foreclosure of liens be ap- 
proved. Are you ready for the question? 

MR. JOHN C. COOPER, JR.: This is not for 
liens, but for wares and merchandise sold. 

MR. : I want to ask 
whether or not this thought we are approving is to be 
submitted to the legislature—is that the question? 

PRESIDENT HENDERSON: The thought is 
that the effect of the adoption of the motion would be 
of equivalent of a recommendation by the Association 
to the legislature. 

MR. : I think we ought to 
get them down on paper before we vote on them. 

MR. FARRIOR: Mr. Chairman, just as a word of 


explanation, and then I want to make a substitute mo- 
tion. Our committee had one meeting and this bill 
was drawn very roughly, probably written in long- 
hand, I do not recall that it was even typed, just to 
bring out any discussion upon the different principles 
and it was turned over to the other committee, and as 
Mr. Garrett stated the thought was approved, and the 
bill, or a proposed bill could have been really drafted 
in much better shape to present to this assembly, and 
we have that word of explanation and I want to offer 
a substitute motion: that this proposed bill be referred 
to the committee, and with the power to turn the mat- 
ter over to the executive committee with power to act 
on it. 

PRESIDENT HENDERSON: Not to recommit it 
to the committee? . 

MR. FARRIOR: To the executive committee—in 
other words leave with them the voting power on 
those questions on that bill. 

PRESIDENT HENDERSON: The substitute for 
the substitute is that the principles involved in this 
act be committed to the oncoming executive council 
of the Association with authority to dispose of the 
same on behalf of the Association. Are you ready for 
the question? (Question called and voting.) 

The ayes have it. Carried and so ordered. That 
is the substitute for the substitute. 

The proposed measure is referred to the executive 
council. 

JUDGE JOHN U. BIRD: The next and last bill 
that we propose is designed to correct just an over- 
sight in Section 4666 of the Compiled General Stat- 
utes. It relates to advertising in newspapers. The 
present Section 4666 of the Compiled General Laws 
of 1927 was inaptly drawn. It provided that news- 
paper publications of legal notices should be published 
in a newspaper that was “printed” in a certain coun- 
ty. This section is designed to be amended so as to 
read as follows: “Official and legal advertisements re- 
lating to any proceedings in any court in this state, 
and of legal notices and advertisements of Sheriffs or 
Tax Collectors, unless otherwise provided by law, shall 
be published in a newspaper published in the county 
where such publication is required to be made.” The 
only difference between this and the present law is 
that it says “printed” in the present law and “pub- 
lished” in the amendment. In some of the counties 
in this State, some of the smaller counties, I believe 
in Collier County, for instance, there is no newspaper 
that is actually “printed” in the county. The me- 
chanical work of getting out the paper is done in Lee 
County. The paper is “published” over in Collier 
County but it is not mechanically “printed” in that 
county and for that reason the question has arisen 
down there as to tax sales and all other legal sales. 
There is no newspaper actually “published” in the 
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county, and that is all there is to that. It is designed 
to correct that. 

MR. H. F. MOHR: Why not make published or 
circulated. 

JUDGE JOHN U. BIRD: Well, a paper may be 
circulated but the law now says “printed”. What we 
want to do is to say “published”. 

MR. H. F. MOHR: Well, I understand that. 

JUDGE JOHN U. BIRD: That is all there is to it. 

MR. : I second the motion. 

PRESIDENT HENDERSON: The committee 
moves the adoption of the proposed act under discus- 
sion. Is there any discussion? (Question called for, 
voted upon and carried.) 

PRESIDENT HENDERSON: Carried and so 
ordered. 

JUDGE JOHN U. BIRD: Now, Mr. President, 
that completes this report except the one on the drain- 
age proposition that we are not ready to report on. 

PRESIDENT HENDERSON: The next in order 
is the report of sub-committee “B’”. I want to say for 
sub-committee ““B” that most of the members of that 
committee have been very active upon other important 
work of the Association. The first items were re- 
ferred to and recommended for adoption in principle 
by committee “‘A’’, to the Association. 

May I ask if there is a report to be made by sub- 
committee “B” under Item 10? If not the matter will 
be accepted as a continuing order of business for the 
Association. 

We come down to Section 11 to Domestic Rela- 
tions and Juvenile Delinquencies—Judge Atkinson. 

MRS. EDITH M. ATKINSON: Mr. President, and 
members of the Association, I beg leave to submit my 
report as follows: 

The report appears at page 562. 

Mr. Chairman, would you like me to read the rec- 
ommendation of the Governor’s Advisory Committee. 

PRESIDENT HENDERSON: Judge Atkinson, as 
you may wish. Someone may not have them and it 
may be well to read them if you will, or either explain 
them or what they mean. 


JUDGE EDITH M. ATKINSON: Yes, I will as’ 


quickly as possible. | 
(Reading the Survey of Juvenile Dependency 
and Delinquency, down to and including Section 
4, “To prepare a system of uniform juvenile court 
record forms and require reports to be sent to the 
SBPW regarding delinquency and juvenile court 
work.’’) 
These recommendations and different statements that 
I have just read are really primarily for the purpose 
of safeguarding the interests of children, and to 
strengthen the work in behalf of children in the ju- 
venile court. That there is such an inharmonious 
situation prevailing within the State at this time. The 


jurisdiction over children seems to be in so many dif- 
ferent courts that we do feel it necessary to work to 
a uniform system, to the placing of the protection of 
children in the legal standpoint in one particular tri- 
bunal, and it would seem still that the juvenile court 
is the one for it. 

(Reading the second paragraph in regard to 

Dependent Children.) 

Now, to “commit children” to any citizens, that means 
that a thorough investigation should be made as to 
the person being fitting and suitable to have a child 
committed to them; that would be a fitting home en- 
vironment and every protection given for the child if 
it is to be committed to any person. 

Abolish the obsolete law permitting the appren- 
ticeship of children. Of course that is very much out 
of date. 

(Reading the provision on Age of Consent.) 

Of course the law of the State is today that any 
boy or girl under 21 years of age shall not be married 
without the approval or consent of the parents. There 
are a great many child marriages being performed in 
the State of Florida, children as young as 13 and 14, 
with very disastrous and hazardous results following. 
Requiring documentary evidence of age to be sub- 
mitted. That is easily procurable today because with- 
in the State Bureau of Vital Statistics all births are 
recorded and the evidence can now be procured. 

(Reading paragraph on Guardianship.) 

That hardly needs any explanation. It is just a 
further protection. 

(Reading the paragraph on Adoptions.) 

That again is for the protection of the child as 
well as for the people who are adopting such child. 

As contained in the note, the purpose of the above 
law is to prohibit the indiscriminate placing of chil- 
dren by parents and to better safeguard the welfare 
of the child, by providing for investigation of the 
merits of the foster parents. 

Truancy, is practically in the last analysis a form 
of delinquency and speaking from six years’ experi- 
ence in juvenile court work, I would like to mention at 
this time that truancy is really the very first step in 
delinquency, and that one form of delinquency or an- 
other is bound to follow after truancy becomes chron- 
ic, therefore that the juvenile court probation officer 
should have the right to file the complaint just the 
same as the attendant officer. 

The Girls and Boys Industrial School (reading 
the paragraph). That is truly in my opinion a reflec- 
tion on the State of Florida, to think or realize that 
little dependent children are sent to our State institu- 
tion where only delinquent children are supposed to 
be cared for and trained. The association there cer- 
tainly is hazardous and works other than for the rea! 
good of the dependent child. When we consider that 
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in our State School for boys only we have two, three 
or four hundred youths there at all times, and crim- 
inal courts have the right to send prisoners there be- 
tween 17 and 18; and then contrast that on the other 
hand with dependent children sometimes as young as 
8 and 10, 11 or 12 years of age being sent into the 
same institution; you can see that that truly is not 
for the best welfare of the children in this State. 
(Reading the section in regard to Juvenile 

Courts.) 

“Children whose misconduct amounts to a violation 
of law, etc.,” in some counties within this State to- 
day the children’s cases are heard in as many as in 
three or four different courts. The justice court, the 
municipal court, the county court, and perhaps the 
civil court or the juvenile courts. 

“Jurisdiction over parents and other adults 
should be definitely given to the Juvenile Court in all 
cases of contributing to delinquency and dependency 
of children.” 

That is because the evidence is most obvious first 
within the knowledge of the juvenile court officers 
and that it would make for quick prosecution and to 
check delinquency in the child when other persons, 
adults, are really the cause of the child’s wrong-doing. 

Treatment of mentally defective children should 
be a function of the juvenile court, a function that of 
course is only giving to that court which specializes 
in the study of children just a little wider jurisdiction 
and relieving our county judges of the type of service 
that they are practically not prepared to deal with. I 
am speaking now, more particularly of my own county 
in which a special court is created and existing today, 
but we are continuing there to make investigation and 
in many instances carry the children to Gainesville to 
this institution, so I do feel that it would help the 
cause of the children again if the court could be given 
the legal jurisdiction over the mentally defective. 

Jurisdiction over adoption and authority to ap- 
point guardians should be given to the Juvenile Court. 
I repeat again that this is inclined to head up in one 
tribunal all of the interests of children. 

Many states are seeing the wisdom of raising the 
age limit of jurisdiction over children to 18 years with 
discretionary power to retain this jurisdiction until 
21 years in the Juvenile Court. 

That is becoming quite universal, and I do not be- 
lieve that it would be a step in the wrong direction by 
any means to raise the age in this State. There is 
not in the report you will read, going in the Bar Jour- 
nal as a part of our report, this is to apply to infants, 
male or female, whether married, unmarried, divorced 
or undivorced, and with or without dependents. That 
may sound just a little bit presumptious but, I would 
like to explain it by saying that there are a lot of 
child marriages in the State of Florida as I have 


stated, as young as twelve, thirteen and fourteen. I 
personally have had to deal with many of those boys 
and girls, and more particularly girls, and of course 
marriage at that age is never a success, hardly ever. 
or rarely ever, and then delinquency follows of the 
worst type imaginable. It may be that there is a 
child, or children that must be supported, cared for, 
protected by the county or the state, and so in itself, 
that if a girl of the age of thirteen or fourteen is mar- 
ried, and lives with the husband, a mother in only a 
few months, and then she is still a child in spite of the 
fact that she is married. It is really the duty of the 
State to see that such a girl is protected so as to pre- 
vent delinquencies, and very bad results following. 

Mr. President, I hope that I have explained this 
report satisfactorily to the members of this Associa- 
tion. I think that they may perhaps perceive that I 
am very keenly interested in the welfare of children. 
You will note that I am not asking in these changes 
of the law that any money be spent. We are in a 
stage right now when we feel that economy is proper 
but, we do think that we can safeguard the interest 
of the children of the State more fully than we are if 
these changes are made, and therefore I ask that this 
report be adopted. 

PRESIDENT HENDERSON: The Committee 
Chairman moves the adoption of the report. 

MR. : I second the motion. 

PRESIDENT HENDERSON: Is there any discus- 
sion? Is there discussion on the report? (Question 
called.) 

PRESIDENT HENDERSON: Do we understand 
that the adoption of the report carries with it the 
recommendations made by the Survey of the Juvenile 
Dependency and Delinquency? Is that the interpreta- 
tion of the committee of its report? 

JUDGE EDITH M. ATKINSON: No. That a 
committee from this Association be consolidated to 
work with the Governor’s Advisory Committee to 
work out these needed changes, Mr. President. 

PRESIDENT HENDERSON: Are you ready for 
the question? (Question called.) 

(Question put to vote and carried.) 

PRESIDENT HENDERSON: Carried and so 
ordered. 

The next report is the Report of the Committee 
on Criminal Law and Criminal Procedure. Mr. Phil- 
lips, Chairman, I believe is not here. Mr. Caraballo of 
the committee. 

MR. MARTIN CARABALLO: Mr. President and 
gentlemen of the Association. Mr. Herbert Phillips 
was unable to be present and asked me to present this 
report of his committee. I will state at the outset, 
gentlemen, that I know nothing of its contents but, I 
have such a high regard for the ability, earnestness, 
and conscientiousness of Mr. Phillips that I do not 
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hesitate to recommend it; to recommend its adoption. 

Mr. Caraballo thereupon read the report, which 
appears at page 564. 

MR. MARTIN CARABALLO: Now, gentlemen of 
the Association, Mr. Phillips has thought some more 
about this matter and has reconsidered the sixth rec- 
ommendation of the report and I am pleased to read 
to you a letter that he wrote me. 

(Mr. Caraballo reading the letter as follows:) 
“Mr. Martin Caraballo, Tampa, Florida: 

I am chairman of the committee on Criminal 
Law and Criminal Procedure. Our report was 
published in the last issue of the Law Journal. 
Please advise the association that I was sorry 
that I could not be there and read the report. 

I also call your attention to recommendation 
in the report that each division of the Supreme 
Court be constituted as a separate entity with 
full power to decide all cases submitted to it with- 
out the concurrence of the members of the other 
division. 

After giving further consideration to said 
recommendation I have decided that such an ar- 
rangement might not be practical. Of course, I 
know that the constitution would have to be 
amended before that could be done. The serious 
objection to it is that with two divisions of con- 
current jurisdiction one division might decide a 
question one way and the other division the same 
question a different way. Just as our circuit 
judges here do in different matters, especially in 
these tax matters, and in holding whether acts 
are constitutional or not. It seems that the best 
solution would be to add an additional member to 
our Supreme Court so that we would not run the 
risk of having three to three decisions which are 
unsatisfactory. 

Wishing for you all the pleasures that you 
could wish for yourself during the association, I 
am (Signed) H. Phillips.” 

PRESIDENT HENDERSON: Will you file that 
letter as part of the record Mr. Caraballo? 

MR. MARTIN CARABALLO: Yes, 

PRESIDENT HENDERSON: Are you making 
your motion on behalf of the committee or are you 
just submitting it? 

MR. MARTIN CARABALLO: I am simply sub- 
mitting this report as I say I have not studied it. 

PRESIDENT HENDERSON: I believe there is 
no member of the committee present, and Mr. Cara- 
ballo submits the report for the committee. 

JUDGE JOHN U. BIRD: I move the adoption of 
the report in its entirety. 

MR. MARTIN CARABALLO: Would you substi- 
tute the suggestion made there for the sixth para- 
graph of the report? 
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JUDGE JOHN U. BIRD: I omitted that, includ- 
ing the letter. 

PRESIDENT HENDERSON: May I ask Judge 
Bird if he means by that motion to refer the relevant 
parts of the report to the consolidated committee on 
Judicial Administration and Legal Reform and to 
Judge West’s special committee on Appellate Courts, 


and that pursuant to the action taken this morning 


and yesterday, the Executive Council will act thereon, 
Section 6 to be included in the work referred to that 
committee, which is intended by his motion to be now 
acted upon by the Association. 

JUDGE JOHN U. BIRD: My thought Mr. Presi- 
dent was that we adopt this report as it is. It does 
not necessarily conflict with any other report that I 
know of. Section 6 as was originally drawn did bear 
upon the same subject and so perhaps it conflicts with 
the report of Judge West but this letter here, it ap- 
pears to me, as I remember Judge West’s report, it 
covers the same thing and I see nothing wrong with 
that report. I think it is an excellent report and I 
move its adoption in full. 

A MEMBER: I believe to get at it in a correct 
parliamentary way to meet the views of the Associa- 
tion that a proper motion at this time would be a 
motion to eliminate from the report the sixth recom- 
mendation therein, Mr. President, and I move that the 
sixth recommendation—I believe that is the one with 
reference to the Supreme Court—be eliminated from 
the report then, we can adopt the report after it is 
formally eliminated. I make that motion. 

PRESIDENT HENDERSON: Is there a second 
to the motion? . 

A MEMBER: I second the motion. 

PRESIDENT HENDERSON: The motion is that 
Section 6 as mentioned be deleted at this time from 
the report. That being an amendment to the motion 
to adopt the report in the form it now exists as read. 
Are you ready for the question? (Question called for 
and voted upon.) 


PRESIDENT HENDERSON: It is carried and so 
ordered. 

The question occurs upon the adoption of the re- 
port, Section 6 being excluded. Any discussion? 

(Question called and voted.) 

PRESIDENT HENDERSON: The Chair is in 
doubt. Those in favor of the motion to accept the re- 
port with Section 6 deleted, will stand. (Voting.) 
Those against adoption of the report please stand. 
(Voting.) 

PRESIDENT HENDERSON: The motion is car- 
ried. The report as amended is adopted. 

Is the Chairman of the membership committee 
present? 

We do not have a report on file from the Judicial 
Section and Rule Making Power. Judge Will H. Price 
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is Chairman. Is there a report of that committee? 
The Chair will recognize Mr. Sholtz at this time. 


MR. DAVID SHOLTZ: We want to make sure 
that you stay over until the last hour of the night. 
We are making great preparations for the entertain- 
ment this evening. A smoker will be held here, and 
the party for the ladies at the Ridgewood Hotel, and 
then at 11:39 we have brought quite some talent here, 
and right across the street at the Vivien Theatre, we 
are going to have an especially fine theatre party, and 
we hope that you can all attend. 

PRESIDENT HENDERSON: The Chair will re- 
quest Mr. Loftin to take the Chair. 

CHAIRMAN PRO TEM MR. LOFTIN: The next 
order of business is the report of the Committee on 
Publications, John C. Cooper, Jr. 

MR. JOHN C. COOPER, JR.: Gentlemen of the 
Association, the report of the Committee on Publica- 
tions has been printed in full. I do not think it is 
necessary to read it. It is in substance that your com- 
mittee has been able to publish the Law Journal with- 
in the budget as provided, and has done in addition 
thereto the work of printing the several reports of 
Mr. L’Engle’s committee, and we have submitted our 
accounts to the executive council and they have been 
approved, and we ask that the report be filed. 

CHAIRMAN PRO TEM MR. LOFTIN: Is there a 
motion? 

MR. GEO. P. GARRETT: Mr. Chairman, I move 
that the report of John C. Cooper, Jr., be accepted and 
I wish to suggest, include in my motion, that the Com- 
mittee on Publications be very particularly thanked 
and appreciations expressed for not only the work they 
have done in publishing the Journal and getting out 
the special editions and also in financing all of the 
orphans of the Association that we have adopted in 
the way of committees that needed money for print- 
ing and various other things. I do not think this 
should be a formal adoption of the report; I think 
there should be on record the fact that this man and 
this committee have done something that the Associa- 
tion deeply appreciates. 

MR. THOMAS B. ADAMS: I second the motion. 

(Question called for, put to vote and unani- 
mously adopted.) 

The report is printed at page 557. 

CHAIRMAN PRO TEM MR. LOFTIN: The next 
order of business is the report of the committee on 
memorials, to be presented by Mr. A. L. Richardson, 
Chairman. 

MR. A. L. RICHARDSON: Mr. Chairman, and 
Mr. President, as far as this committee has been able 
to ascertain the Association has not lost any of its 
members during the last year by deaths, and we are 
very delighted to make that report. I will remark 


519 


upon the passing of the Hon. Guy A. Andrews. 


CHAIRMAN PRO TEM MR. LOFTIN: The re- 
port will be received. 


The next order of business is the report of the 
Committee on Legislation to be presented by Mr. 
Claude Pepper, Chairman. 


MR. CLAUDE PEPPER: Mr. President, members 
of the Association, there is no written report from 
this committee but, I want to make a few brief re- 
marks that I thought were pertinent in the nature of 
a recommendation. In the first place I hope that all 
the labors that this Association performs may be 
placed in proper form, so that they will be ready to 
present to the legislature at the proper time. This is 
a matter of practical policy rather than a matter of 
bills, and we want to get all of these measures ap- 
proved as all of the members know. I think that the 
first thing we need to do is to give as large publicity 
as possible to the measures which have received the 
approval and support of this Association and particu- 
larly the suggestions by Senator Fletcher after the 
meeting of the Bar delegates at Lakeland last year, 
which I think should be followed, namely, that those 
interested in the success of these measures should get 
into contact with their local representatives and sena- 
tors and acquaint them with the provisions of our rec- 
ommendations so that when they go to Tallahassee 
upon the convening of the Legislature they will have 
them in shape, and it will not be a strange thing that 
they are called upon to enact. I think that is the 


practical part of getting this program to the legisla- 
ture. 


I think there is one thing that should be guarded 
against on the part of lawyers, that is that there will 
be attorneys in the several counties who are not in- 
dividually perhaps in accord with the measures 
that have received the support of the Association as 
a body. Now, they may tell their local representative 
or senator that, “I do not desire this bill, I would not 
do that.” I think that is a matter of loyalty that we 
are due the Association and to the program after it 
has been adopted by the body, for each individual law- 
yer to espouse and sponsor it, and if the lawyers in 
the several counties will acquaint their representa- 
tives with their work why it will do a great thing to- 
wards the passage of those bills when they are finally 
presented to the legislature. 

Now, one or two other additional points. One of 
them is that it will probably be wise to request that 
the matters be laid before the joint committees of the 
house and senate, and that those committees should 
be furnished with all of the data which this Associa- 
tion has available in behalf of those measures. With 
reference to the matter which the special committee 
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has reported and as we adopted with reference to 
Chancery proceedings. Now, when that matter is 
presented to the legislature there is going to be ques- 
tions in the minds of several members of those com- 
mittees suggesting amendments and changes, etc. 
Now, if the members of the committee have at their 
disposal data which has been accumulated by that 
committee, so that the objections made and raised 
may be properly and intelligently answered, that will 
also be very effective. 

In addition to that, I think that the matter should 
be referred to the committee, and they should be re- 
quested to adopt our measures as their measures. In 
other words you have to be careful about going up to 
the legislature and giving the impression that you are 
going to put this thing down the legislature’s throat. 
The legislature has a way of not swallowing every- 
thing that is tendered to it. We had experience last 
year, this Association had agreed on, and the pro- 
gram was presented. This matter requires tact, it 
requires patience, it requires faithful effort and loyal- 
ty on the part of the several members of the Associa- 
tion to work back home, and if they had to go up 
there and these things are not at that time strange 
things to them, and they have already been discussed 
with the lawyers, we will have less difficulty in pre- 
senting the matters for consideration. 

JUDGE HARRIS: Mr. Chairman, I have just 
been advised by Mr. Cooper that all of the proposed 
bills will be printed in an issue of the Bar Journal be- 
tween now and when the legislature convenes. 

In line with what Mr. Pepper has to say and so 
ably stated, I would make this suggestion, that when 
you meet members of the Bar, and make our reports 
in our local Associations, that you will have the local 
Association endorse these measures as they are writ- 
ten and it will have a great deal of weight with the 
local representatives from those respective counties 
or cities. I would go a step further and have the local 
associations appoint a special committee, or a legisla- 
tive committee to study these bills and to submit them 
to their local representatives in the respective coun- 


ties so that the representatives will be acquainted. 


with them and know that this is the thought of the 
Bar where they come from; because my experience is 
that the legislature desires to do what their constitu- 
ents want in the premises. Now, I believe that will 
be helpful in getting the legislature apprised of the 
wishes of the Bar by making these suggestions. 

CHAIRMAN PRO TEM MR. LOFTIN: Do you 
desire to take any formal action on the report of the 
committee. 


MR. PEPPER: I don’t think any is necessary, Mr. 
President. 


CHAIRMAN PRO TEM MR. LOFTIN: Then the 
report will be received, and I hope the members of the 
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Association will bear the suggestions in mind and co- 
operate with the committee to the fullest extent. 

The next order of business is the report of the 
committee on Noteworthy Changes in Statute Law— 
By Wm. H. Rogers, Chairman. 

(At this time Mr. R. A. Henderson, Jr., the presi- 
dent, resumed the Chair.) 

PRESIDENT HENDERSON: The committee’s re- 
port, Noteworthy Change in Statute Law, is printed in 
full in the Law Journal edition. It appears at page 573. 

MR. MARTIN H. LONG: I move it be adopted. 

MR. GEO. P. GARRETT: I second the motion. 

(The question put and carried.) 

PRESIDENT HENDERSON: It is so ordered. 

You will notice that the program provides for the 
election of a president at 1:30 P. M. I expect that we 
will get to the election of the president before 2:30 this 
afternoon, because of the progress we have been able 
to make this morning. 

MR. MARTIN H. LONG: May I ask when Mr. 
Boston will speak? 

PRESIDENT HENDERSON: Mr. Boston will 
speak immediately after the election of the president 
and before the report of the nominating committee. 
We expect Mr. Boston’s speech will be made about 
three o’clock this afternoon. Mr. Boston is now at the 
hotel. 

As President of the Association I wish to appoint 
the following nominating committee, whose duty under 
the Constitution is to nominate officers of the Asso- 
ciation—or officers of the Association other than the 
president. I would like to appoint Mr. A. L. Richard- 
son of St. Petersburg, as chairman, Gov Hutchin- 
son of Jacksonville, Judge Wallace Wright of Sanford, 
Claude Pepper of Tallahassee, and Mr. W. S. Fielding 
of DeLand. 

If the chairman of that committee will advise its 
members of their appointment and arrange, if possible, 
during the noon hour for their recommendations so 
they may give it the consideration that it deserves, 
and have its report ready for action by at least three 
o’clock this afternoon, it will materially expedite our 
procedure this afternoon. 

Are theer any other announcements to be made 
before we adjourn for luncheon? 

MR. GEO. P. GARRETT: I would like to make 
one. 

Having no effect whatever upon the present and 
coming presidential election of this Association, I beg 
to move the adoption of an amendment to the Consti- 
tution to read as follows: 

“I move that the Constitution of this Asso- 
ciation be amended to change the method of elect- 
ing the officers of the Association so that such of- 

-ficers shall be elected as follows: 

“As early in the annual session as practicable, 
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preferably at the conclusion of the first business 
session, the members present from each circuit 
shall convene and elect one of their number a 
member of the Nominating Committee. Such Nom- 
inating Committee shall thereafter and during 
said annual meeting convene upon notice, elect a 
chairman and by a majority vote of those present 
nominate the officers of the Association for the 
ensuing year. Thereafter, the names of such nom- 
inees shall be placed in nomination before the As- 
sociation for election to their respective offices. 
This shall not prevent the making of additional 


521 


nominations from the floor of the Association.” 

I will have a few things to say about that when I 
move it. I present it now in order that the Association 
may be aware of the fact that when new business is 
taken up, that resolution will be before it. 

PRESIDENT HENDERSON: Are there any fur- 
ther announcements? 

(No response) The time for adjournment has now 
arrived. The Association stands adjourned until two 
o'clock this afternoon. 

(And thereupon at 12:35 o’clock P. M. a recess was 
taken until 2:00 o’clock P. M.) 


AFTERNOON SESSION—SECOND DAY 


2:15 O’clock P. M. 


The convention convened at 2:15 o’clock P. M. pur- 
suant to adjournment. 

PRESIDENT HENDERSON: The convention will 
reconvene. The next order of business is the report 
of the Committee on Legal Education and Admission 
to the Bar. Is Judge Whitehurst of that committee 
present? If not, will the secretary please read the 
report of the committee. 

(Secretary Bentley thereupon read the report of 
the committee.) 

The report appears at page 574. 

PRESIDENT HENDERSON: What will be the 
pleasure of the Association? 

MR. GEO. P. GARRETT: I move its adpotion. 

MR. MARTIN H. LONG: I second the motion. 

(Question called for) 

MR. LEWIS H. TRIBBLE: Mr. President, on be- 
half of the educational field of law I wish to express 
the satisfaction of those of us who are in the educa- 
tional field for the splendid report that is made. It 
does not seem right that a lawyer can get into the prac- 
tice of law without the qualifications that are required 
to graduate from a standard law school, that being 
the case it seems to me that this Association should 
as a body get behind this report and push it through 
for a successful conclusion. (I thank you.) 

(Question called for and voted upon.) 

PRESIDENT HENDERSON: The report is 
adopted and it is so ordered. 

The next report of the proceedings is the report 
of the Committee on Professional Ethics and Griev- 
ances, presented by Judge Wallace W. Wright, Chair- 
man. 

JUDGE WRIGHT: Mr. President, gentlemen and 
ladies of the Bar Association, the report of your Com- 
mittee on Professional Ethics and Grievances is in- 
corporated in this paper which we all have with us. 
I shall not detain you by reading it all in full. I may 
say that twenty-two reports of complaints were sub- 


mitted to the committee; seven of those have been 
adjusted to the satisfacion of the committee; eight 
have been dismissed because of insufficiency of evi- 
dence in the opinion of the committee to sustain them: 
two of the complaints in the opinion of the committee 
were warranted and the committee did reprimand the 
parties complained of; five of these are still under con- 
sideration by the committee because of the lack of suf- 
ficient satisfactory showing against the attorneys 
complained of, and now remain undisposed of. 

I would like to read this part of the committee’s 
report: 

“Your committee is very happy, after thor- 
ough investigation of all matters presented to 
it, to be able to report to the Florida State Bar 
Association that in the majority of instances com- 
plained about the complaints were of a frivolous 
and inconsequential character and in no way im- 
pugn the ethical conduct and character of the at- 
torneys complained about. 

“And may we further observe that while act- 
ing as your committee on Professional Ethics and 
Grievances that our observation has been to the 
effect that the general and outstanding profes- 
sional conduct of the lawyers of the Bar of this 
State has been of exceptional high and ethical 
standard.” 

May I further add as a supplementary report to 
this that your committee met again on yesterday and 
then took under consideration the evidence before it, 
together with an amended answer that was required 
of the attorney complained about, the matter which 
we have been holding under advisement. Your com- 
mittee found that there was insufficient evidence to 
sustain the particular specifications which had been 
filed against the particular attorney. That is a sup- 
plemental report, and now Mr. President, I move the 
filing and adoption of the report. 

PRESIDENT HENDERSON: Is there a second? 


522 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


MR. ———————: I second the motion. 

PRESIDENT HENDERSON: The Chair will rec- 
ognize Dean Miller of Duke University and Mr. 
Strobble. 

The Chair will recognize Mr. Charles A. Boston, 
President of the American Bar Association and will 
ask Mr. Sholtz and Mr. Loftin; if they will kindly es- 
cort Mr. Boston to the platform. 

(Hon. Charles A. Boston, President of the Amer- 
ican Bar Association was thereupon escorted to the 
platform by Mr. David Sholtz and Mr. Loftin.) 

PRESIDENT HENDERSON: There is a motion 
before the house for the adoption of the report. Are 
you ready for the question? (Question put to vote 
and carried.) 

Carried and so ordered. 

The report appears at page 576. 

Ladies and gentlemen of the Association we now 
come to one of the very high spots of the Associa- 
tion’s activities and program for the year. We are 
particularly happy to have with us Hon. Charles A. 
Boston, President of the American Bar Association, 
who I may say has honored us in preference to invi- 
tations of other Associations. We hope that may to 
some extent reflect the good times Mr. Boston may 
have had in Florida on some previous occasions. Any- 
how we feel most graciously complimented by his ac- 
ceptance. I shall take particular and peculiar pleasure in 
introducing to you the Hon. Charles A. Boston. 

(Rising applause) 

The address appears at page 531. 

PRESIDENT HENDERSON: I am sure, on be- 
half of the Association, that we are greatly pleased at 
Mr. Boston’s splendid address. 

The time is now here for the election of president 
of the Association, after which we will resort to a con- 
tinuation of the committe’s reports, whereupon we will 
receive the report of the Nominating Committee. 

I now declare the meeting open for nominations 
for president for the oncoming term of the Florida 
State Bar Association. 

MR. THOMAS M. SHACKLEFORD: Mr. Presi- 
dent, to be elected president of this organization is one 
which any Florida lawyer should appreciate. In the 
past this honor has been most worthily bestowed each 
year on those who have successfully directed the ac- 
tivities of the State Association, and the position de- 
mands more and more of the man who undertakes it. In 
Florida we have a lawyer, a member of this organiza- 
tion, who I think we will all agree has devoted more 
time and probably accomplished more real results for 
the good of the State and the profession and this organ- 
ization than any other lawyer we have. He possesses 
every qualification which we desire in a head of this 
Association. He is a scholar; he is a specialist in prac- 
tically every department of the law and at the same 


time he possesses a sound practical business mind. In 
addition, he is deeply conscious of the duty he owes as 
a citizen and as a lawyer to the profession and to the 
State. I think that we all agree that to head this or- 
ganization in this coming year with the legislature in 
prospect will require all the talent and ability that any 
man possesses. This man is one who has shown that 
he has that rare talent and ability as one of the lead- 
ers of the Bar who is qualified both by ability and 
by inclination to be a leader here in the matters that 
affect the administration of justice and public affairs. 
It is indeed a privilege for me to nominate for this 
Association for election as its president, John C. Coop- 
er, Jr., of Jacksonville. (Great applause) 

MR. W. McL. CHRISTIE: Mr. President, I take 
great pride and pleasure in seconding this nomination. 
A pride because I feel that I can call Mr. Cooper my 
good friend; and pleasure because it is such to par- 
ticipate in a proceeding which I hope will result in his 
elevation to this high office. John Cooper has been 
with this Association in lean years, and in fat ones. 
He has seen it grow from a lusty infant, when we were 
comparatively few in number, into the strong organi- 
zation which it now is, whose deliberations and recom- 
mendations have had a great deal to do in molding and 
consolidating the people of this State. It has been a 
tradition of this Association to reward the service of 
the one thus giving the greater service to be perform- 
ed by the recipient of the honor. That tradition can find 
no greater excuse for its existence than to be the means 
of elevating John Cooper to the presidency of this As- 
sociation; and therefore I second the nomination. (Ap- 
plause) 

MR. RICHARDSON: Mr. President, I move you 
sir, that the nominations be closed. 

MR. GEO. P. GARRETT: I second the motion. 

PRESIDENT HENDERSON: It is regularly moved 
and seconded. 

MR. MARTIN H. LONG: I move the secretary cast 
the unanimous vote of the Association. 

PRESIDENT HENDERSON: Do you accept that 
as an amendment? 

MR. THOMAS M. SHACKLEFORD: Yes, sir. 

PRESIDENT HENDERSON: The question is that 
the nominations do be closed and that the secretary of 
the Association do cast the unanimous ballot of the 
Association for John C. Cooper, Jr. for president. Are 
you ready for the question? ~ 

(Question called) Those in favor will say aye. 
(Voting) 

The motion is carried. 

SECRETARY ED R. BENTLEY: I take pleasure 
as secretary in casting the unanimous bollot of the 
Florida State Bar Association for John C. Cooper, Jr., 
as president. (Great applause) 

PRESIDENT HENDERSON: By your acts, gen- 
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tlemen, you have constituted Mr. Cooper president of 
the Florida State Bar Association for the ensuing year. 
I would like Mr. Austin Miller and Mr. W. H. Rogers 
to escort Mr. Cooper to the platform. 

(President-elect John C. Cooper, Jr., was there- 
upon escorted to the platform as directed.) 

PRESIDENT HENDERSON: Gentlemen, I think 
Mr. Cooper might at least tell us something about what 
he feels on this particular situation. Mr. Cooper. 

MR. JOHN C. COOPER, JR.: (Applause) Mr. Bos- 
ton, Mr. President, ladies and gentlemen of the Florida 
State Bar Association, if I said that this was not a 
great pleasure, I would not be speaking the truth. To 
no man can the very honor come of presiding over the 
deliberations of this body without feeling touched by 
the confidence that is expressed in his ability to help 
and to serve. My concept of the profession of law is 
one which is very close to me. I look upon the lawyer 
first as an officer of the court; as a public officer in 
the administration of right and justice. It has come to 
be my good fortune to preside during the forthcoming 
year over the great body of lawyers whose duty it is 
to assist those as officials of the court in the adminis- 
tration of right and justice in the State of Florida. 
I consider it a privilege, a very great honor, but yet 
consider it first of all a great and difficult duty. 1 
trust, gentlemen, that you will assist me in fulfillng 
that duty. (Applause.) 

PRESIDENT HENDERSON: The next order of 
business will be the report of the committee on Ameri- 
can Citizenship, if it has yet been presented. Is there 
the chairmain or a member of that committee present? 

No report. 

The Executive Council has seen fit in view of the 
developments in aviation and particularly in view of 
the important urge to the front that Florida has tak- 
en in that respect to appoint a committee thereon. I 
will call upon Mr. J. E. Yonge o make a report of that 
committee. Mr. Yonge. 

MR. E. J. YONGE: Mr. President, ladies and gen- 
tlemen. The newest committee of the Law Association 
has had its first meeting on day before yesterday. We 
have no formal report to make to this Association. We 
have, however, this thought or request. Congress in 
1926 gave to the Department of Commerce the regula- 
tion of commercial aviation. A separate department or 
bureau was created under the direction of the Assistant 
Secretary of Commerce of Aeronautics. Mr. William F. 
McCracken, whom I think most of us know as Secre- 
tary of the American Bar Association was the first 
man to hold that position. Under his able direction ex- 
cellent rules have been promulgated for the regulation 
of flying, the licensing of planes and of the pilot. This 
regulation covers only interstate activities. If the work 
of that organization is to continue successfully it is 
desirable that each of the several states pass similar 
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regulations covering intrastate aviation. It is now par- 
ticularly important that Florida do this, for aviation 
is now taking an important part in the development 
of the State. Mr. McCracken has called Florida the 
neck of the bottle through which the aerial commerce 
between North and South America must flow. That is 
now an accomplished fact. It is therefore the sugges- 
tion of this committee that it be permitted to draft and 
suggest legislation and present it to the Executive 
Council and if it meets the approval of the Executive 
Council to pass it on to the State legislature as the 
thought and recommendation of the Bar Association. 

JUDGE S. L. HOLLAND: Mr. President, I realize 
it is unusual for this Association to confer a blanket 
authority, as is really required under this situation, 
and realizing as we do that the legislature is going to 
look to this Association for some guidance in this new 
field of the law; and realizing that this committee is 
already in touch with that branch of the Department 
of Commerce of the United States which is formulating 
this uniform legislation, I want to move that the com- 
mittee be continued with power to procure suggested 
uniform legislative enactments and to submit them to 
the Executive Council and by the Executive Council to 
be submitted to the legislature with the recommenda- 
tion of this Association. 

MR. GEO. P. GARRETT: I second the motion. 

MR. WALLER: As a member of the Association 
and as a pilot I wish to second that and by way of 
comment to say that we have in some of the states 
some regulations which are not designed to promote 
the development of aeronautics and I have in mind a 
brother pilot, who told me of a regulation I think in 
the State of Delaware which placed flying boats in 
the same category insofar as regulations or operation 
are concerned as boats that are operated on water, 
and among those regulations in that particular ter- 
ritory that I have in mind is—I do not remember 
the place, somewhere in the State of Maryland—is a 
regulation that in crossing a particular channel that 
regulation requires the boat approaching the channel 
to stop, if there is in the channel then within a 
thousand yards a boat going either up or down stream, 
and as a pilot I have found it most difficult to re- 
verse the plane in midair, and no doubt the others 
have had as much difficulty. But, if this committee 
which I understand is composed of pilots is directed to 
draft those regulations I am sure that this Association 
will benefit by the use of their experience. I second 
that motion. 

PRESIDENT HENDERSON: The motion is that 
the Executive Council of the Bar Association in col- 
laboration with—that this be a continuing committee, 
and that they have substantially carte blanche au- 
thority to act for the Association in this particular. 
Are you ready for the question? (Question called for, 
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put to vote and carried.) 

Carried, and so ordered. 

There is a report here from the Committee on 
Psychiatric Jurisprudence; it is signed by the chair- 
man, Mr. W. B. Dickenson, it has not yet been signed 
by the entire membership, and it will simply be re- 
ceived. 

(Report was thereupon received and filed.) 

PRESIDENT HENDERSON: Are there any other 
committees to report? Other than the committee on 
nominations? Is there any unfinished business? Is 
there any new business? 

MR. GEO. P. GARRETT: Mr. Chairman, I gave 
notice this morning I would move to amend the Con- 
stitution, and I will read it again. I want to say first 
that it does not create any disturbance and makes no 
change, but merely carries out the provisions of Ar- 
ticle V, where they are silent, and really in accord- 
ance with the practice used in the American Bar As- 
sociation. Article XVI of the Constitution allows this 
amendment to be presented on the floor, and the 
amendment is to Article V, not by changing anything 
but by adding this language—no change whatever in 
the Constitution except to add: 

“T move that the Constitution of this Associa- 
tion be amended to change the method of elect- 
ing the officers of the Association so that such 
officers shall be elected as follows: 

“As early in the annual session as prac- 
ticable, preferably at the conclusion of the first 
business session, the members present from each 
circuit shall convene and elect one of their num- 
ber a member of the Nominating Committee. 
Such Nominating Committee shall thereafter and 
during said annual meeting convene upon notice, 
elect a chairman and by a majority vote of those 
present nominate the officers of the Association 
for the ensuing year. Thereafter, the names of 
such nominees shall be placed in nomination be- 
fore the Association for election to their respec- 
tive offices. This shall not prevent the making 
of additional nominations from the floor of the 
Association.” 
A MEMBER: I second the motion. 

PRESIDENT HENDERSON: It is. regularly 
moved and seconded, consistent with the Constitution 
that the same be amended by adding this statement 
read by Mr. Garrett. 

MR. GEO. P. GARRETT: So long as I have been 
actively associated with the Bar Association and the 
work of the Association the incumbents of the office 
of president have been men of the very highest stand- 
ing. The present incumbent is such a man; the man 
who has just been elected is such a man. The men 
before them were such men—there is no criticism 
whatever of the personnel. There is a criticism, how- 
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ever, of the method by which the election of president 
takes place from the floor as it happened. This critic- 
ism is that it tends to the injection of a degree of poli- 
tics that is not compatible with the best interests of 
the Association. The fact that it has not done any 
more harm is due more to the fact that the parties 
who control the general action of the Association have 
a conscientious. feeling of regard for its best interests 
but this is a democratic Association, and we should 
not have to come here to find out who it is that some- 
body wants us to vote for. We should have the op- 
portunity to vote intelligently, and if we meet, as the 
American Bar Association meets, at the end of its 
first session, these gentlemen, Mr. Boston, Mr. Loftin, 
will tell you that that is the situation. What I am 
proposing, and I think I can state without fear of say- 
ing it that it has the approval of the present president 
and the incoming president—I am not offering any- 
thing revolutionary or trying to throw anything into 
the cogs of the machinery—but, they meet at the end 
of their first session according to states, and here, we 
would meet according to circuits and they name a 
member of the nominating committee, and that nom- 
inating committee takes care of the general offices of 
the Association; but not in the case of the American 
Bar Association for the presidential office as I under- 
stand it, I may be wrong on that, I have not followed 
its inner wheels—in this its purpose will be that all 
of the officials to be nominated in this way. To catch 
the idea it will eliminate one undesirable feature, the 
feature of washroom politics, and in another way, it 
will be of assistance in allowing the whole State to be 
heard from and the result of that you will find that 
if you adopt this method of dealing with it your mem- 
bership will increase tremendously. When you go to 
a show and you don’t like it you don’t get up in the 
middle of the audience and say this is a punk show, lL 
want my money back—what you do is walk out and 
you do not go back and that is what happens with the 
membership of this Association in large respect. 
There are many people here but this is not a repre- 
sentative body of the Florida Bar Association and 
won’t be until you have more than a corporal guard 
from Jacksonville to Pensacola, as Judge Adams re- 
cently said, the situation was now. And, it will be so 
as long as you gentlemen have whole counties not rep- 
resented. And, why aren’t they represented? Be- 
cause they don’t like the business of the Association 
attended to by persons among whom they have not a 
delegate. Now, under those circumstances I submit 
that we take back to ourselves in a similar manner 
that we have been urging the Supreme Court to take 
back to itself the rule making power, and elect our 
own officers by a fair and free vote of the representa- 
tives of the circuits from which everybody in the As- 
sociation comes. (Applause.) 
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PRESIDENT HENDERSON: Is there further 
discussion ? 

MR. ROBINEAU: Mr. President, I was present 
int sour? * 

I believe any feeling of suspicion was uncon- 
scious, I hope it was. Nevertheless the fact that such 
a feeling existed, I feel sure there should be some ef- 
fort whereby the officialdom of this Association will 
be more subject to being representative of the feel- 
ings of the Association than a mere result of the ma- 
chinations of political activity of elections of this sort. 
For that reason it seems to me very appropriate that 
the delegates from the various circuits shall have the 
opportunity of considering and culling from the body 
at large the names of the most representative men of 
the Bar and the most capable so that you might be 
freed from the imputation at least of the affairs of 
the Association being controlled by a few persons who 
are primarily interested. And, when I say that 1 
think it is perfectly proper that that should be said. 
Most associations suffer because the people are passive 
members but not active members. Some always have 
the affairs at heart and are interested and active and 
they are devoting their attention and time, and there- 
fore have the right to take on themselves the preroga- 
tive of choice but nevertheless I believe an improve- 
ment in the method of electing officers that is more 
expressive of the general desire of the membership to 
the profession such as ours is better for the main- 
tenance and further progress of our Association and 
therefore I am very happy to speak in behalf of the 
motion. 

PRESIDENT HENDERSON: Is there further 
discussion? (Question called for, put to vote.) 

PRESIDENT HENDERSON: Those in favor of 
adopting the motion to amend the Constitution will 
rise. (Voting.) Those opposed will rise. (Voting.) 

There seems to be no opposition. More than two- 
thirds of those present voted for the affirmative. The 
Chair declares the motion to have been adopted and 
the Constitution to have been thus amended by the 
supplement thereto. 

It will now be in order to receive the report of the 
Nominating Committee for the other officers of the 
Association. I recognize Mr. Richardson, chairman. 

MR. RICHARDSON: Mr. President, this commit- 
tee after deliberation wishes to submit to this body 
the following names for vice-presidents. 


The list of vice-presidents reported by the Nomin- 
ating Committee appears at page 579. 
Shall I submit the other nominations at this time? 


PRESIDENT HENDERSON: We will consider 
the nominations for these offices first and take them 
up in a second. Are there any other nominations for 
vice-presidents, or any vice-president. 


MR. GEO. P. GARRETT: I move that the nomina- 
tions cease. 

MR. ROBINSON: I move that the nominations be 
voted upon collectively. 

PRESIDENT HENDERSON: Is there a second to 
that motion? 

(The motion was duly seconded.) 

The motion is duly made and seconded that the 
nominations be voted on collectively. Are you ready 
for the question? (Question put to vote and carried.) 

PRESIDENT HENDERSON: The motion is car- 
ried. 

MR. GEO. P. GARRETT: I move that the Secre- 
tary cast the ballot of the Association for the names 
presented by the Nominating Committee. 

PRESIDENT HENDERSON: There being no 
other nominations that would be in order. (Putting 
motion to vote.) 

Carried and so ordered. 

SECRETARY ED R. BENTLEY: Mr. Chairman, 
as secretary I cast the vote of the Florida State Bar 
Association for the respective names named by the 
committee for the judicial circuits of the State to be 
vice-presidents of this Association. 

PRESIDENT HENDERSON: By your action you 
have elected these several gentlemen to the several 
positions named. 

Will you continue with your report. 

MR. RICHARDSON: The committee submits for 
the Association the nomination of Mr. Ed R. Bentley 
for secretary and treasurer. 

PRESIDENT HENDERSON: Are there other 
nominations? 

MR. GEO. P. GARRETT: I move that the Presi- 
dent cast the unanimous ballot of the Association for 
Mr. Ed R. Bentley as Secretary and as Treasurer and 
that nominations cease. 

(Duly seconded.) 

PRESIDENT HENDERSON: There being no fur- 
ther nominations the motion will be in order. (Mo- 
tion put and duly carried.) 

Duly carried and so ordered. 

As President of the Association under the mo- 
tion, I take great pleasure in casting the unanimous 
ballot of the Association for the election of Mr. Ed R. 
Bentley as secretary and as treasurer for the ensuing 
year. (Applause.) 

PRESIDENT HENDERSON: Continue with your 
report. 

MR. RICHARDSON: The committee nomi.ates 
the following three members as members of the 
Executive Committee: 

T. M. Shackleford, W. I. Evans, and Raymer F. 
Maguire. 

MR. GEO. P. GARRETT: I move that the nom- 
inations cease and that the secretary cast the unani- 


526 


mous ballot of the association for the nominees. 

PRESIDENT HENDERSON: It is regularly 
moved and seconded that the nominations do be closed 
and the secretary cast the ballot of the Association 


Mr. T. M. Shackleford, W. I. Evans and Raymer F. 
Maguire. 

In explanation as to the composition of the 
Executive Council, the president is a member and the 
last past president is a member, the editor of the Law 
Journal is a member, the secretary is a member and 
the Association annually elects the three remaining, 
constituting the seven of the Executive Council. Are 
you ready for the question? (Question put to vote 
and carried.) 

Carried and so ordered. 

SECRETARY ED R. BENTLEY: I take pleasure 
in casting the vote of this Association for T. M. 
Shackleford, W. I. Evans and Raymer F. Maguire as 
members of the Executive Council. 

PRESIDENT HENDERSON: Is there any fur- 
ther new business? 

MR. JOHN C. COOPER, JR.: I wish to move the 
unanimous thanks of this Association to the Volusia 
County Bar Association and to the able entertainment 
committee that have so graciously entertained us 
here. 

PRESIDENT HENDERSON: You have heard the 
motion, is there any discussion? Are you ready for 
the question? 

(Question called.) Call for a rising vote. 
vote and unanimously carried.) 

MR. DAVID SHOLTZ: I wish to advise all of 
those who are to be present at the 11 o’clock perform- 
ance, so as to avoid any confusion in the mind of the 
delegates that they are not going to a picture show, 
a motion picture show, but it is a real live show with 
real folks. We will expect as many as possible to re- 
main over and be there for this entertainment. 
PRESIDENT HENDERSON: Gentlemen, before 
we adjourn I want to make to our most gracious hosts 


(Rising 


1931 courtesies and hospitality they have accorded us. 
I also wish to express the appreciation of the As- 
sociation to the ladies for their splendid entertain- 
ment of the lady guests of the Association, and to 
those other ladies who have so graciously decorated 
this lovely hall. There has been no time when we have 
had more gracious hosts or in which the individual 
thought of the Entertainment Committee, so ably 
headed by our warm friend, Dave Sholtz, has been 
evidenced at every turn. It has been indeed a pleas- 


for the three members of the Executive Committee, . 


an expression of our warmest appreciation for the . 
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ure to be here and something has been furnished which 
I am sure each member and guest will take away and 
treasure permanently. 

I wish to take this further opportunity to express 
my personal appreciation for the splendid co-operation 
on the part of the officers and of the committeemen 
that have been appointed to the various committees. 
I hope that there will be some measure of progress to 
result from some of the splendid things done, unless 
they are emasculated or from those things which have 
been filed for further and more mature consideration. 
I am certain that in the hands of John C. Cooper, Jr., 
there could be no more capable administration of the 
affairs of the Association possible and perhaps no 
more intellectual direction and “exact” type of mind 
behind its requirements, in its policy, and in its prog- 
ress; and in turning over the gavel to my successor, 
for whom I have the highest admiration, I wish to 
congratulate you and me as members of this Associa- 
tion at the beginning of the prospective splendid year 
that we see oncoming. (Applause.) 

MR. JOHN C. COOPER, JR.: (Applause.) (Taking 
the Chair as president.) Gentlemen, I will recognize 
Mr. Loftin to present a motion to the Association. 

MR. LOFTIN: Mr. President, and members of the 
Association, I know I voice the sentiment of every 
member of the Association when I say that we ap- 
preciate to the fullest extent the splendid work that 
our retiring president has performed during the past 
year. He has given us both an energetic and a con- 
structive administration, and one that I know will re- 
bound to the benefit of the Association through fu- 
ture years. I think it most fitting that we should ex- 
press our appreciation on the record, and I therefore 
make a motion that this Association at this time ex- 
press its appreciation to the retiring president for the 
splendid administration that he has given us. 


MR. 
(Several seconding.) 


PRESIDENT COOPER: It has been moved and 
seconded that the thanks of this Association be ex- 
pressed to Mr. Henderson for his splendid administra- 
tion. I would suggest a rising vote. 

(Rising vote.) 

It is unanimously carried. 

Is there further business to come before the As- 
sociation? (No response.) If not, the 1931 session 
of the Florida State Bar Association stands adjourned. 

(And thereupon at 4:30 o’clock P. M. the 

1931 session of the Florida State Bar Association 

was adjourned sine die.) 


I second the motion. 
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PRESIDENT’S ADDRESS ON TAXATION 


Delivered Before 1931 Annual Convention Florida 
State Bar Association, Daytona Beach, Florida, 
January 30, 1931. 


Ladies and Gentlemen of the 
Florida State Bar Association: 

As your President, this question has often oc- 
curred to me: “What subject is now of greater moment 
and of interest to the lawyers of Florida?” The answers 
have been kaleidoscopic, and yet there has been one 
subject that has recurred each time, and one topic that 
has appeared uppermost. 

Lawyers, generally, belong to the property-own- 
ing, and therefore, to the tax-paying class. The rela- 
tive prosperity of the bar is almost directly propor- 
tioned to the movement of properties, the liquidity 
of securities, and the activity of monetary investment. 
It is safe, therefore, to conclude that anything tend- 
ing to disturb the economic equilibrium, distracts the 
lawyer and affects his practice and his mental and 
temporal state. 

It is more the province of the bar, as a privilege, 
and, in the nature of the case, nothing less than a 
duty, to sense conditions, to ward off public disaster 
and to lead our citizenship along sane and safe lines. 
We are, in a measure, the keepers of the state. When 
economic ills befall our people, the public looks to those 
versed in the Law to point out the causes, to pre- 
scribe the cures, and to lead the way to recovery. 

The lawyer, thus adversely affected, finds his 
own recovery surest through the prosperity of his fel- 
low man and of his community. 

And so the subject of “TAXATION” has always 
recurred—one that is alive, moving, vital, personal, 
immediate, constant, eternal. 

There is and will be, in even less than in its de- 
tails, as far flung differences in individual opinions 
as to the desirable and undesirable features of tax 
systems, as there are differences in the individual 
preferences of men for women or of women for men. 
The perfect complement of exact tax conditions to 
sound and justified governmental requirements is rare. 
The matings met are sometimes as incongruous and 
glaring, and present as jarring a discord as one some- 
times finds in divorce-seeking extravaganzas. 

There are, however, certain fundamental ills in 
the Florida tax structure on which a spotlight should 
be turned, and there are some apparent facts and some 
suggestions for changes that need to be placed in 
language, simply stated, so as to be generally under- 
stood. Our disease should be diagnosed; the treatment 
should be indicated. 

To isolate these germs and to crystalize these 
treatment formulas is a worthy undertaking for the 


membership of this Association in their respective ca- 
pacities as individual citizens peculiarly qualified to 
lead the way for, and to direct the thought of, the 
state’s electorate. 

Real estate, more than any other thing, is our 
basic commodity. Upon its value and exchange more 
will depend than upon that of any other one or group 
of commodities. 

Any scheme of things depriving real property in 
the present Florida of value, clogs the circulation of 
our vital means and deprives the system of current, 
credit-giving wealth, as does a blood clot unbalance 
the brain, destroy one’s health and provoke paralysis. 

And yet, exactly that situation has occurred in 
Florida. Our “means” has quit circulating. Our tax 
system has become clogged. 

The “High Pressuring” of sales values in 1925 
provoked on our governmental system many things 
that have changed the structure and its requirements, 
and has left us with some unnecessary appendages, 
some very bad tastes, a terrific debt, (per capita the 
largest in the nation), and a nearly paralyzed economic 
condition. The taxing units and the individuals find no 
credit available for the ordinary and necessary in its 
and their businesses. Lack of confidence and credit are 
the surest signs of decay. Out of it all, however, springs 
TAX CONSCIOUSNESS AND HOPE for the future. 

A definite tendency to paternalism in government 
is apparent. Public debts have been and are being 
piled up, even though under the lame excuse of being 
done to afford temporary relief for unemployment or 
otherwise. The unreasonable increase of the tax burden 
has brought about a condition where industry is throt- 
tled, individual ambition is hampered, and the urge to 
become a property owner and to acquire wealth is hin- 
dered, if not destroyed. The tendency is unhealthy and 
eats at the heart of our American institutions and 
should be departed from and aggressively prevented. 
Were not individual properties and efforts so handi- 
capped by excessive tax burdens, individual enter- 
prises would be more at liberty to afford employment 
and to push out for normal advances and developments. 
But where capital must be sacrificed for yearly carry- 
ing tax charges, then indeed money and credits be- 
come and must remain fearful, and-instead of confi- 
dence being nurtured, it is destroyed. Paternalism, ac- 
tual or quasi, is indeed the kinetic stroke to further 
complete the complex structure through the potential 
are of a most vicious circle. Governor Ritchie has re- 
cently and very correctly said that business and not 
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the government must realize that the problem of em- 
ployment “is its own’, and the “government itself has 
helped to create the present crisis’. 

These insidious movements, whether clothed in 
garments of fascism, bolshevism or socialism, or oth- 
erwise, and whether objectively or subjectively pro- 
posed, are un-American in principle, and violative of 
our leasic doctrines. 

Let us return to the clearly necessary and con- 
stitutional in public expenditures. Let us limit these 
things, so far as present day conditions permit, to the 
necessities of government rather than to sociological 
experimentations. Let us hold steadfast to the Amer- 
ican theory that the state is the instrumentality that 
the individuals have created for their own government 
rather than that the public mass of groups and indi- 
viduals are suffered to exist by the state for the sole 
purpose of exploitation by it. Insidiously the funda- 
mentals of our institutions are being endangered and 
we scarcely recognize the outward appearances of that 
which we thought we understood. Let us go back to 
the fundamentals. 

We have been taking inventory during these after- 
boom years, as we gradually convalesce, and we find 
these startling facts: 

1. Florida’s taxing units, for average per capita 
bonded debt, occupied with reference to the other of 
the United States 

21st place in 1913 

13th place in 1923 

Ist place in 1928 
with a total debt of over $600,000,000 ; 

2. 76% of the entire governmental revenue for 
all purposes, and 

86% of the revenue of cities and counties is now 
derived from taxes on real estate alone; 

3. The listed tax value of real estate has increased 
since 1921 92%, while during the same period the list- 
ed tax value of personalty has decreased 48% or from 
$104,000,000 to $70,000,000; 

4. The real estate listed for assessment is valued 
at more than $600,000,000, but so much has been re- 
moved from the tax books, because of the non-payment 
of the taxes thereon, that only a value of $430,090,000 
of listed real estate, other than those premises listed 
as tax land, remains to carry the governmental load. 

5. That while it looks as if the listed tax resources 
are approximately equal to the aggregate outstanding 
bond debt, yet we find that in 1928 the tax value 
placed by the municipalities on the properties therein 
for taxation was $1,900,000,000 ; 

6. That there is $2,500,000,000 in fire insurance 
outstanding in Florida; 

7. That according to the Federal Internal Revenue 
Department figures, Florida citizens reported a net 
income for taxation in 1928 of $284,000,000; 
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8. If personal property, placed on the same basis 
as real estate, were returned for taxation and assessed 
at the equivalent proportionate value and at a like 
millage, confiscation thereof would almost invariably 
result. Therefore, in its own defense, personal property, 
not readily visible and locatable, has avoided and large- 
ly escaped taxation; 

9. With more than one-half million head of live 
stock subject to taxation, only 85,000 head are now 
actually taxed: 

10. That the physical properties subject to tax 
within the state are worth more than six billion 
dollars ; 

11. That the confiscatory tax on real estate has 
confiscated and caused to be certified to the state a 
tract which “if continguously located. would extend 
over an area of 450 miles, from Key West to Jack- 
sonville and westerly to Lake City, and embrace an 
area equivalent to every county along the Atlantic 
Seaboard and the Georgia boundary along that 
route”; 

12. That it was found upon a survey made in 
Duval County, that about 17% of the people paid in 
excess of 90% of the traceable taxes. 

Illustrations could be continued without number. 
They would but serve to further demonstrate that 
real property is overtaxed, and that the great bulk of 
taxable property under our present laws is escaping 
taxation. 

It is fundamental that confidence and credit do 
be re-established and that the tax burden on no class 
of properties should be so excessive that it cannot carry 
its just share of government, and that all property 
enjoying the benefits of government should pay its 
share of the necessary and reasonable costs thereof. 

Credit cannot be re-established unless our prop- 
erties and commodities have value. Values cannot exist 
for any given class of properties in the face of con- 
fiscatory tax burdens. Confidence is dependent upon 
credit and values. 


It is not disputed that many types of properties 
are wholly escaping taxation. It is uniformly agreed 
by those who have been giving the most study to Flor- 
ida’s tax problem, that a measure of primary relief 
is to be obtained through a reduction in the ad valorem 
millage. Our need is not for more tax revenue but 
to balance and make enforceable a tax structure. 

In that the value of real estate is so fundamental 
may I repeat a statement made before the Volusia 
County Bar Association in an address delivered on 
October 17, 1930: 


“It is almost safe to say that sound condi- 
tions will be restabilized and that prosperity will 
return in the ratio that the taxes on real estate 
are reduced, provided that the economic structure 
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do not be thereby too radically unbalanced.” 

As tending 

a. To accomplish a more equitable and equal dis- 
tribution of the tax burden; 

b. To accomplish a return of values; and 

c. To re-inspire confidence and to re-establish 
credit, 
may I suggest for your consideration the following 
program: 

1. Amend Chapter 14571, Acts of 1929, so as to 
provide for a sworn return to be made by each tax- 
payer in which all tangible properties located within 
the state and all intangible properties owned by the 
taxpayer shall be listed and returned for taxation, 
sufficiently described as to locate and to identify the 
same. The value of such properties should not be 
shown. The Act should make it a punishable offense 
to fail to make a return or to make a false return; 

2. Organize a central independent Tax Commis- 
sion with broad authority, and it should be made the 
duty of such Commission to investigate the tax re- 
turns, to value property, to correct county assessors’ 
lists and values, and to study, report on and co-or- 
dinate tax budgets, refinancing programs and tax 
problems. 

Any aggrieved taxpayer should be given the 
privilege of a hearing on any changes thus made ad- 
versely affecting such taxpayer. 

This Board should have the right to recommend 
the removal of any tax assessor upon the wilful fail- 
ure of such officer to place the property so reported 
for taxation on the rolls or to perform his legal duties. 

It might be well to follow the laws of some other 
states and provide for a board of appraisement in 
the various counties to co-operate with the assessor 
and to determine the values in the first instance of. 
all properties subject to taxation. 

Also this Board might administer the Inheritance 
and Intangible Tax Laws to be enacted, which acts 
might well provide that such revenue should go 
wholly to the state in lieu of ad valorem taxes now 
levied. 

The assessed value, as made within a county, 
should uniformly apply throughout such county in- 
cluding the cities and towns therein. 

3. Classify and place a low tax, not exceeding 
21% mills, on intangibles, exempting money entirely, 
if possible. 

It might be provident that this tax should be 
used wholly for the purpose of state government, if 
this is consistent with the constitution, (and it prob- 
ably is), in lieu of ad valorem taxes now collected to 
the extent that the same will permit. 

4. Introduce the most rigid economies in gov- 


ernment expenditures—state, county, city and dis- 
trict. 
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In this connection it is specifically suggested: 

a. That while the fee system do not be abolished 
that all county fee officers be affirmatively paid upon 
warrant and on a graduated salary basis; 

b. That the constitution do be amended to abol- 
ish county tax collectors and that the duties thereof 
be placed in the hands of the tax assessors on a grad- 
uated salary basis. In this connection such officer 
might act, ex officio, as city assessor and collector 
for the municipalities within each county, and that 
the valuations of taxable properties should be uniform 
throughout the county for all purposes, county or 
municipal, and that there will be one place at which 
all tax payments could be made; 

c. Provide for the placing by the tax officer on 
the general tax roll of the millage and/or benefit 
and/or acreage tax for the current year on all listed 
properties of all assessed taxes collectable thereon. 
All legal tax collections and sales could thus be made 
by the one officer at one place and the tax collecting 
and accounting system could be modified to effect 
this economy ; 

d. Provide for the making payment of current 
or the redemption of delinquent taxes on an install- 
ment basis at the option of the taxpayer; 

e. Eliminate any unnecessary courts and attend- 
ant attaches; 

f. Provide for a system of public accounting 
uniform for the respective offices or departments 
affected ; 

g. Revise the pension rolls by eliminating the 
improper pensioners. 

5. After reasonably allowing for new construc- 
tion on maintenance of present state roads, allocate 
the gasoline tax to the purchase and/or leasing from 
the taxing units, by whom the same were constructed, 
of all used and usable highways forming a part of a 
state system of roads, including the thread of such 
roads through the cities, at a price not to exceed the 
original cost to the taxing unit and based on present 
replacement value. 

6. Provide for a consumption tax on all com- 
modities other than food stuffs in lieu of seven of the 
ten mills of the ad valorem school tax now uniformly 
collected throughout Florida, (the constitution pro- 
viding that not less than 3 nor more than 10 mills ad 
valorem tax shall be assessed and collected in each 
county for general school purposes). It is estimated 
that such tax of not exceeding 2 mills would more 
than amply replace the revenue taken away from the 
schools by reduction of the ad valorem and realloca- 
tion of the gasoline tax and would afford an addi- 
tional sum to permit the distribution by the state 
back to the officers in charge, on a teacher unit or 
other basis, a sum more than adequate to amply sup- 
port the schools. The enactment of such a consump- 
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tion tax, as an emergency measure, is economically 
sound, is justified by the conditions that exist, and 
indeed may be necessary if the schools are to be ade- 
quately supported. 

7. As an emergency measure, eliminate, so far 
as is practicable, the state ad valorem tax. The prin- 
ciple, however, should probably not be carried to the 
point of entirely divorcing the state from the coun- 
ties in their tax sources for the experience of other 
states has placed a definite red flag here as a warn- 
ing to business of some unhappy results that might 
follow from such a policy. The relation between the 
state and the counties must not be ignored. 

By eliminating the major portion of the ad val- 
orem tax coming to the state, two major objects are 
accomplished— 

a. The remaining properties on an ad valorem 
basis can more readily pay their share of the neces- 
sary governmental costs; and 

b. The present inducement among the various 
counties to reduce valuations in order to increase the 
percentage of tax revenue to be retained at home even 
at the expense of increasing millages, will be largely 
removed, so that the reason for the discrepancies fail- 
ing, a greater uniformity in valuation among the 
counties may be expected to follow. 

8. Ample and elastic uniform legislation should 
be enacted under which each taxing unit might pro- 
ceed to the necessary refunding of its outstanding 
bonds. Before such refunding is undertaken an ap- 
praisement should be made of the actual and potential 
ability of such community to pay its indebtedness and 
such refunding program might well be under the di- 
rection of either an expert to be employed by the pro- 
posed tax commission, or an expert to be added to the 
State Comptroller’s office, whose duty it would be to 
assist in such appraisement and to schedule the ma- 
turities, the rate of interest and aggregate amount 
of the refunding bond issues so to be made. 

Except as to consolidating the offices of Tax As- 
sessor and Tax Collector, such a program will prob- 


ably not violate any present constitutional inhibition; 
can be promptly introduced and should yield early re- 
lief. It will but slightly depart from Florida’s pro- 
nounced public policies; will not disturb the present 
economic structure, but will more properly apply tax 
revenues to related tax subjects, and will tend to bring 
about the two primary fundamental requirements— 

a. Relieve real estate of a fair portion of its over- 
tax burden, thus restoring great areas and numerous 
properties to the tax rolls and re-establish values 
therein; and 

b. Make it more nearly possible to refinance and 
to pay the terrific bond indebtedness outstanding, and 
thus re-establish the most fundamental of all things 
for Florida’s recovery—its credit, and the confidence 
of its, our people. 

There are many additional suggestions that might 
be offered or vetoed. What is needed is a short, a simple 
and a concise program. 

The recent adoption of a constitutional amendment 
so as to require the affirmative vote of a majority of 
the freeholders as a prerequisite to the issuance of any 
new bonds, will go a long way to prevent the placing of 
large unnecessary and unwarranted new tax burdens 
on the taxpayers. 

IN CONCLUSION 

These suggestions are placed into your hands for 
your consideration. No claim to authorship is made 
thereto. No praise is deserved therefor, but criticism 
is invited. Public discussion of the problems is essen- 
tial. The public looks to you, ladies and gentlemen of 
the bar, for sound leadership. How well each legislator 
will reflect local sentiment is largely a responsibility 
that you cannot and should not desire to shift. 

Out of the oncoming session of the Legislature 
there will probably come such a program as the active 
and thinking lawyers here elect. 

May I sound this call to duty and to opportunity— 

What Florida is to be, will, to some degree, depend 
upon how well we as lawyers of the State measure up 
to this public trust. 
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ADDRESS OF HON. CHARLES A. BOSTON 
President American Bar Association. 


Mr. President, one or two words of personal ex- 
planation. When I arrived here this morning I was 
afraid that I would not be able to speak. When I greet- 
ed Mr. Loftin on the platform I could scarcely make 
myself heard. I have been told that you are already 
familiar with Judge Powell’s remedy; I have some of 
it here, and if I pause occasionally it is in order that I 
may replenish my voice. Don’t be surprised—it is 
medicine. 

I was considerably in doubt as to whether I should 
speak without notes as is my custom, or whether on 
an occasion like this and especially in view of the con- 
dition of my voice, it might be well for me to read 
what I have prepared. It seems to me that of course 
a prepared address is preferable to anything extem- 
poraneous on an occasion of this kind. The trouble is 
that a man is very apt to read too much and too in- 
differently and if so to worry his audience, not to say 
anything of himself. I still hesitate—I may go from 
one to the other as I proceed. I have made some notes 
and I think perhaps to engage your attention for at 
least a while I will confine myself to those notes but, 
I have not told you what the subject is. It is “Some 
Historical Aspects of American Citizenship.” 

It has appeared to me that this is a time to dwell 
upon the historical aspects of American citizenship be- 
cause as I have reflected upon that, they have a very 
substantial bearing upon conditions as they are today. 
There is a tendency and this is substantially the text 
of what I shall say—there is a tendency on the part of 
the enthusiasts, emotionalists, propagandists, and 
evangelists to substitute a concept of duty for a con- 
cept of right, and yet if one studies the history of the 
settlement of these United States he will discover as 
I have done in going over what I have been pleased 
to call the institutional documents of our origin, that 
there never was until the Declaration of Independence 
nor afterwards the tendency to insist upon duty and 
to connect duty with citizenship. There was on the 
contrary a tendency to insist upon rights and to get 
rights. 

I hesitated as to what I should say before the 
Florida Bar Association until I began to think of the 
history of Florida, and to consider that Florida did 
not become a part of the United States until 1845 and 
therefore Florida has not in her tradition as a com- 
munity, no matter what the traditions of the individual 
citizens of Florida are—has not those traditions which 
mark the beginning of American citizenship nor the 
beginning of this concept of rights as distinguished 


from the present-day concept of insistence upon duties, 
and therefore it appeared to me that I might well 
do here what I did last year in San Antonio, Texas, 
when I was asked to speak on the Fourth of July, 
bring to your attention as I brought to the attention 
of the State Bar of Texas these concepts which orig- 
inated with the settlement of this country and were 
not derived from Spain, and were not derived from 
France, but were derived from England in the main. 
That is my apology or explanation for bringing to 
your attention today the subject of the concept of 
rights as an historical aspect of American citizenship. 
Some of you will remember that I spoke at Coral 
Gables about a year and a half ago at the banquet 
given there when the executive committee of the Amer- 
ican Bar Association met at Coral Gables, I was un- 
expectedly called upon to speak, I was sitting in that 
open garden there, under a cocoanut tree, and the 
thought suddenly occurred to me that the cocoanuts 
overhead would be an excellent text upon which to 
start an address to those assembled there from Florida. 
I said there are some things that cannot happen. I was 
brought up in a school of historical research under one 
of the most famous present day historians of the 
United States, and he emphasized the effect of physi- 
cal geography upon political history and upon social 
conditions, his idea was that mountainous countries 
produce different people and countries that are well 
watered, produce different people with different polit- 
ical concepts from other countries; that torrential 
streams have a different kind of population from the 
slow running sluggish streams that seek their way in 
a meandering course to the sea, and that if you will 
look at the physical aspects of the countryside you 
may in a way picture to yourself its political and its 
social history. Now, at that time as I remember it, it 


suddently struck me that Florida could never have | 


produced Sir Isaac Newton because Sir Isaac Newton, 
as I understand, was impelled to study and announce 
his laws of gravitation because of an apple which fell 
upon him while he slept, but if he had slept in one 
of the cocoanut groves of Florida and had been hit by 
a cocoanut, it is doubtful if he would ever have sur- 
vived to give us the laws of gravitation, although I see 
that Professor Einstein is in this country to destroy 
our concepts of the Newtonian laws of gravitation, nev- 
ertheless, I assume that they are still taught in your 
higher schools of learning, in which practical problems 
are in a measure solved by thinking. 

Now, also with this political history that I am go- 
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ing to speak of. The fact that at the time these con- 
cepts were originally formed Florida was in the pos- 
session of Spain, and engaged in none of the political 
struggles that marked the acceptance of those concepts 
is the reason why, in the phrase that I used to myself, 
that in talking to Floridians upon this subject, no mat- 
ter what their individual experiences may be—I am not 
“carrying coals to Newcastle” and then I paused to 
consider the meaning of “carrying coal to Newcastle.” 

I was interested to know why it was an act of 
supererogation and superabundance to “carry coals to 
Newcastle”; I had an ignorant idea that coals were not 
to be found in Newcastle, that they were discovered 
in Pennsylvania in this country. I found, however, that 
I was wrong; in England they called it ‘sea coal’, be- 
cause it was brought to London by sea, from New- 
castle as early as the thirteenth century. In the days 
of Edward III the inhabitants were authorized to dig 
coals in the surrounding country; and that is why it is 
a metaphor of supererogation to “carry coals to New- 
castle” and why that phrase has passed into our pro- 
verbial history. So, I wondered whether it would be 
“carrying coals to Newcastle” in that sense for me to 
talk in Florida on these original concepts of American 
citizenship. I concluded that it was not because Florida 
did not come into the United States as a State until 
1845 in March, and shortly after that Texas came in 
in the same year, and if it was not a work of superero- 
gation to carry these ideas to Texas, it was not a work 
of supererogation to carry these ideas to Florida. If any 
of you have occasion to read the report of the meeting 
of the Texas Bar Association at that time you will find 
something which may become familiar to you this aft- 
ernoon; I state this to you that I may be excused in 
using old material. I am using old material, but to my 
own mind not inexcusably. Now, with that introduc- 
tion I am going to hurriedly pass over some of these 
things that I have written here to emphasize the pri- 
mary facts that I have just introduced to you. 

Next I come to the American Bar Association. 
The American Bar Association has a committee on 
American Citizenship and I was interested to see what 
its By-Laws provided. 

“It shall be the duty of the Committee on 
American Citizenship to inspire the people of the 
United States with a proper appreciation of the 
privileges—” I should have said the rights—‘“as 
well as the duties of American citizenship.” 

So those who formulated that by-law of The 
American Bar Association had in mind that its Com- 
mittee on American Citizenship should inspire the 
people of the United States with a proper appreciation 
of the “privileges of citizens” as well as with the 
“duties of citizens”, I find that many people are en- 
gaged in inspiring or attempting to inspire or coerce 
the people of the United States into a concept of duty 
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as they understand it without regard in any respect 
to the background of history from which this idea of 
“privileges” that I have spoken of as “rights” origin- 
ated. It is that background that I want to call to your 
attention today. 

You may remember that when the Constitution 
of the United States was adopted Patrick Henry, who 
had been one of the greatest fomenters and apologists 
for the American Revolution opposed the adoption of 
the Constitution of the United States. He retired, if I 
remember aright, as Governor of the Colony of Vir- 
ginia on the day before the Constitutional Convention 
met in Philadelphia. He was naturally invited to at- 
tend that Constitutional Convention. He declined to go 
and said he could do better work at home and he wanted 
to watch. The reason that he wanted to watch came out 
after the Constitution had been proposed to the con- 
ventions in the several states for adoption. He was a 
delegate to the convention in Virginia and he system- 
atically opposed the adoption of the Constitution of the 
United States. Why? Because he felt that as originally 
proposed it did not emphasize these rights of which I 
have spoken; he was told that they were implied; 
I shall later quote from the argument that he made in 
respect to implication—and that argument is just as 
sound and applicable today, to my mind, as it was in 
the days when Patrick Henry opposed the Constitu- 
tion. 

He was voted down, he foresaw it. He said: 

“T shall be voted down but if so I shall not be 
in rebellion against the determination of my fel- 
low citizens, I shall wait in patience in the hope 
that the spirit which prompted the American Rev- 
olution will not be lost and-that while I wait in 
patience an opportunity will be found to embody 
the ideas for which I contend in the Constitution 
of the United States.” 

He was rewarded. The first ten amendments 
were adopted as a result of that opposition as well as 
the opposition in Massachusetts, and in New York, 
and as a concession to those people who saw that in 
the Constitution as it was originally adopted, these 
reasons which Patrick Henry assigned in his opposi- 
tion were sound. This is what he said: 

“If you intend to reserve your inalienable 
rights you must have the most express stipu- 
lations, for if implication is allowed, you are ousted 
of those rights.” 

“If they can use implication for us, they can 
use implication against us. We are giving power; 
they are getting power; judge then, on which side 
the implication will be used. * * * * 

Implication is dangerous because it is un- 
bounded; if it be admitted at all, and no limits 
prescribed, it admits of the utmost extension * * * 
The existence of powers is sufficiently establish- 
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ed. If we trust our dearest rights to implication, 

we shall be in a very unhappy situation.” 

Now, notwithstanding the constitutional restric- 
tions which were deemed adequate at one time and 
in the days of Patrick’ Henry, in their precautions, 
we are now confronted with a series of implications, 
embodied in the word “duty” which have already ob- 
secured the idea of rights, and which bid fair ulti- 
mately to subordinate all rights to legislative whim, 
or evangelistic emotion. 

It is for this reason that I present to your minds 
today an historic view of rights inherent in the concept 
of citizenship as distinguished from the earlier his- 
toric word “subject.” 

Prior to the Declaration of Independence, all per- 
sons domiciled in the American Colonies were, tech- 
nically, subjects. They had certain charter rights, dif- 
fering in particulars, but resembling each other. The 
charters had been granted from time to time by 
different individual sovereigns or intermediate over- 
lords largely to induce colonization, though having an 
aspect of favoritism to the specific grantees, who, in 
one way or another, were constituted proprietaries, 
such as Captain John Mason in New Hampshire and 
Masonia—Masonia has disappeared out of the map, 
and is not in existence—the Plymouth Company and 
the London Company, the Governor and Company of 
Connecticut, the Dutch West India Company, the 
United Netherland Company, James Duke of York, 
the Swedish South Company, William Penn, Caecil- 
ius Calvert Lord Baltimore, Sir Walter Raleigh, Sir 
Robert Heath, the Earl] of Clarendon, John Lord Vis- 
count Purcival and others. 

Now it is to those individuals, and their asso- 
ciates that I have mentioned, that we must look for 
the original concept of “rights” as they grew up in 
this country and were understood at the time of the 
American Revolution. Among these so far as I have 
found there was no mention of citizen. It is true that 
when Henry VII granted a license to John Cabot and 
his sons, he was described as Civi Venetarium, or as 
I should translate it, of the city of the Venetians, 
though it has been translated a citizen of Venice. Ap- 
proved translations of Magna Charta use the word 
subject; Lord Coke, it is said, used the word subject to 
indicate the relation of those who owe allegiance to a 
king. The charters from the various early governors 
of New York were granted to the citizens and inhabi- 
tants of the City of New York. I apprehend, however, 
that this term was not used in contradistinction to 
subjects, which was the term used in the Charter of 
Deputy Governor Nicholls in 1665, incorporating the 
inhabitants of New York, New Harlem and all other of 
his Majesty’s subjects upon Mahattan Island. I dwell 
upon the use of that word subjects because there is 
a very sudden cleavage in the history of this country 


between the concept of subjects and the concept of citi- 
zens, and I shall get to it in a few minutes—but, there 
are some aspects of our history that follow very quickly 
upon each other’s footsteps that it seems to me should 
be borne in mind; they begin with September, 1774, 
when the first Continental Congress met, the Declara- 
tion of Independence had not then been made; every 
Colony but Georgia sent delegates. The Royalist Gov- 
ernor of Georgia would not permit delegates to be 
sent. A committee was appointed which drew up a 
Declaration of Rights. In enumerating what those 
rights were it enumerated classifications of rights; 
as natural rights, the enjoyment of life, liberty and 
property; as the rights of British subjects, the par- 
ticipation in making their own laws and imposing 
their own taxes; trial by jury of the vicinage, hold- 
ing public meetings and petitioning for the redress 
of grievances. It emphasized those rights because 
those were the rights at that time that were being in- 
terfered with, and it said “to these grievous acts 
and measures Americans cannot submit.” 

The second Continental Congress met in Phila- 
delphia in May, 1775, and organized for war. It met 
again in September, 1775, when delegates from all of 
the Colonies as well as from Georgia were present, and 
curiously enough there was a delegate from the Colony 
of Transylvania. I don’t know how many of you have 
ever heard of the Colony of “Transylvania” but it 
was at that time a part of the territory which subse- 
quently became either Tennessee or Kentucky; the 
Continental Congress would not receive a delegate from 
Transylvania because it was treading on the toes of 
Virginia, which claimed that country as a part of her 
territory. 

They assumed the name of The Thirteen United 
Colonies. Prior to that time, that is prior to Septem- 
ber, 1775, the citizens of Mecklenburg County, North 
Carolina, had met at Charlotte in convention and 
there passed what has been known as the Mecklen- 
burg Declaration of Independence, which anticipated 
by over a year the Declaration of Independence of the 
United States. 

On June 29, 1776, six days before the adoption 
of the Declaration of Independence Virginia adopted 
a Constitution which denounced George III and de- 
clared that the government as formerly exercised un- 
der the Crown of Great Britain was totally dissolved. 

Both of these declarations antedated the Decla- 
ration of Independence of the United States. On the 
5th of June, 1776, before the Declaration of Virginia, 
Richard Henry Lee from Virginia had introduced into 
the Continental Congress a resolution which subse- 
quently became embodied, or the substance of it em- 
bodied in the Declaration of Independence of the United 
States, and this was that “The United Colonists are 
and ought to be free and independent States, and that 
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their political connection is and ought to be dissolved.” 

Now, curiously enough that was opposed as pre- 
mature, but nevertheless seven States voted in its 
favor and six against it, but on June 28th a commit- 
tee of the Continental Congress reported a Declara- 
tion of Independence. The subject was postponed until 
July 1, and on July 4th, the Declaration as remodelled 
was adopted. 

There was some interesting independent history 
between the 5th of June and the 4th of July, which 
made the Declaration of Independence possible not- 
withstanding the opposition of six States when it was 
first introduced and the Resolution reported. One of 
these facts was the publication of Thomas Paine’s 
“Common Sense” which had a great effect in the 
United States, he having urged independence as in- 
evitable. 

New Jersey, Pennsylvania and Maryland had _ in- 
structed their delegates to vote against separation. 
The delegates from New York and Delaware took no 
part in forwarding the independent movement, and 
South Carolina was opposed. That is where you get 
six, but because of British naval captures on March 
25th Congress determined that all British vessels were 
lawful prize. 

In 1775 Congress had requested the States to form 
State Constitutions. The first of the States to form 
a Constitution was New Hampshire, and that Con- 
stitution is the first of the documents that mentions 
the word “citizens” that I am speaking of. The reason 
that New Hampshire was the first was that New 
Hampshire had no charter, it existed by royal will and 
it had nothing to which it could point as establish- 
ing its rights in the same sense in which all the other 
colonies had, with the exception of Delaware. 

Delaware was also nothing but an appendix of 
Pennsylvania. It was known as the three counties on 
the Delaware, and they were granted to William Penn 
by an additional grant to the grant of Pennsylvania, 
and at times they were mentioned together under 
the proprietary government of William Penn, so Dela- 
ware jumped at the opportunity to form an inde- 


pendent government and it adopted a State Consti- 


tution, which still referred to it as the three counties 
upon the Delaware—Newcastle, Sussex and Kent—al- 
though it was a State of the Union. They were known 
in Colonial history as the annexed territories because 
they were annexed to William Penn’s grant. The New 
York delegates disclaimed any authority, and they 
did not vote for the Declaration of Independence, but 
it was ratified by the people of New York in a con- 
vention, and subsequently they cast their vote in fa- 
vor of it. ‘ 

Now, I have gone over that in this way because 
it is interesting history. New York was alarmed be- 
cause Howe arrived on Staten Island on the 30th day 


of June, and that woke its people up. Its delegates 
had been opposed to it, they disclaimed authority, they 
did not vote against it, but would not have anything 
to do with it; when, however, their own territories 
were in danger of being involved, the people of the 
State took the matter into their hands and in conven- 
tion ratified the Declaration of Independence. 

In the Declaration of Independence you do not 
find any statement of “duties’—any enumeration of 
duties, you do find a declaration ‘that all men are 
created equal, that they are endowed by their Cre- 
ator with certain unalienable rights; that among these 
are life, liberty and the pursuit of happiness; that to 
secure these rights, governments are instituted among 
men, deriving their just powers from the consent of 
the governed, and whenever a government becomes 
destructive of these ends, it is the right of the people 
to alter or abolish it, and to institute a new govern- 
ment.” 

They enumerated the complaints which they had 
against King George III and said: 

‘He has dissolved representative houses re- 
peatedly for opposing, with manly firmness his 
invasion of the rights of the people.” 

“He has constrained our fellow citizens, tak- 
en captive on the high seas, to bear arms against 
their country; to become the executioners of their 
friends and brethren, or to fall themselves by 
their hands.” 

“Nor have we been wanting in attention to 
our British brethren * * * We have reminded them 
of the circumstances of our emigration and set- 
tlement here.” 

Thus, at the time of the Declaration of Inde- 
pendence, they had in mind the circumstances of their 
emigration and settlement here and this is the reason 
that I have looked back to see what the circumstances 
of their emigration and settlement were. I shall has- 
ten over. them. 

The first was the Charter of Queen Elizabeth 
to Sir Humphrey Gilbert which is typical of the sub- 
sequent charters under which settlements were made. 

No settlement was founded under the charter, 
but a charter was granted to Sir Walter Raleigh un- 
der which a settlement was founded. In the charters 
in every instance there are statements of “rights” by 
the grantor of the charter, and there is no substan- 
tial statement of “duty” except the duty of allegi- 
ance and the duty of defense; when you anaylze those 
charters and grants you will find this to be the fact. 

In 1765 there was a Stamp Act Congress at New 
York in which there were no participants from New 
Hampshire, Virginia, North Carolina or Georgia, but 
that Stamp Act Congress asserted rights and ad- 
dressed that assertion of rights in a petition to the 
King of England, 
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First, I want to call your attention to the char- 
acter of these governments I have already spoken of, 
New Hampshire and Delaware—the three counties of 
Pennsylvania, although I believe it had a separate leg- 
islature by sanction of William Penn. Those two, Penn- 
sylvania and Delaware, had proprietary governments; 
New Jersey had a government under the crown under 
an old proprietary instrument; and Massachusetts, New 
York, Virginia, the Carolinas and Georgia had royal 
charters. Maryland had gone through many vicissi- 
tudes, but its proprietary form had been recently re- 
stored. 

South Carolina, Virginia and New Jersey adopted 
Constitutions prior to July 4, 1776. Massachusetts de- 
layed until 1780. It is a curious fact that the first 
Constitution there was rejected by the people, and 
they had to make a second effort at it. Connecticut 
did not adopt a new constitution until 1818, and Rhode 
Island, which stayed out of the Union at first—you 
may remember that Rhode Island stayed out of the 
Union for a while, did not adopt a new Constitution 
until 1842. 

Not one of the early instruments—charters and 
grants—that I have just referred to contained the word 
“citizen”. The first Constitutions of New Hampshire, 
Massachusetts, Pennsylvania and North Carolina, the 
Articles of Confederation, and the Constitution of the 
United States used the word “citizen.” The word “cit- 
izen” then in our history originated with the Ameri- 
can Revolution. So far as I have been able to discover 
it came in with the Constitution of New Hampshire 
which was adopted in January, 1775. The Constitu- 
tion of New Hampshire was the first State constitu- 
tion and its declarations of political principles are a 
part of our inherited political wisdom which we are 
very prone to overlook at the present time. Since 
they were treading on new ground it is interesting 
to know that it used the word “citizen”, and that Mas- 
sachusetts, Virginia, Pennsylvania and North Carolina 
introduced it into their Constitutions; that it appeared 
in the Articles of Confederation, and that it appears 
in the Constitution of the United States. 

The original purpose of the royal charters was 
coupled with a pious expression of desire to spread 
the Christian religion among the heathen and sav- 
ages, but alongside of that pious desire was the politi- 
cal purpose to extend the domain of the King, his 
heirs and successors and those two desires went hand 
in hand, one religious and the other political. 

All of those charters were in feudal tenure. I am 
speaking now of the charters to individuals and to 
communities. They were in feudal tenure, so also were 
the proprietary charters in feudal tenure, and of en- 
foeffment of the King in accordance with the custom 
of the manor of East Greenwich in the County of Kent, 
whatever that was, or in likeness to the tenure of the 


Bishop of Durham, whatever that was. I confess I 
do not know. 

Notwithstanding the Statute Quia Emptores 
which prevented sub-infeudation in England, the char- 
ters allowed the lords and proprietors on this side of 
the ocean to create sub-infeudations provided how- 
ever that every grantee of the lord proprietor should 
owe allegiance to the King of England and be his 
subject. 

There is an interesting episode in the early con- 
stitutional history of this country that is unique. John 
Locke was the great political philosopher of his day 
in England. He had come back after the restoration, 
he was the secretary to Lord Shaftesbury, who was 
one of the Lords Proprietors of the Carolinas, under 
the charter, so what could be wiser than to get this 
great political philosopher who had been the author 
of the greatest work on political philosophy of his day 
to formulate a charter for this newly formed propri- 
etary government over here, and John Locke formulat- 
ed the most logical, the most perfect feudalistic in- 
strument of government that was ever conceived to be 
applied on this side of the ocean. It outran the royal 
charters but there had been earlier agreements made 
between the Lords Proprietors of the Carolinas and 
certain people to induce them to settle here and they 
had given them certain assurances which were in con- 
flict with the proposed Constitution of John Locke. It 
is interesting to note that among those instruments 
which were formed to induce settlement, was one 
which offered special inducements to the inhabitants 
of Barbados, the Carribbean Islands and Bermothes. 

Those of you who are familiar with the Tempest 
by Shakespeare, which was almost contemporaneous 
with these plans, will bear in mind that he spoke of 
the island of Bermeuthes which was the same thing 
as Barmothes, as to him such a fantastic island, in 
the relatively unknown Western World, that he could 
locate there a romance where a Caliban and Ariel 
could be pictured in fancy as existing. 

That was the English conception at the time of 
the island of Bermeuthes, and yet the proprietors of 
the Carolinas offered special inducements to the in- 
habitants of Bermothes, to come over and settle on 
the mainland. After they settled there appeared these 
Constitutions for the Carolinas by this great political 
philosopher, but they would not have it. For twenty- 
three years a struggle went on between the proprietors 
of the Carolinas and the settlers there until finally the 
settlers won and in 1699 the proprietors abandoned the 
idea of attempting to fasten upon the people of the 


Carolinas this shackle which was new to the Western 
country. 


It is interesting to note, too, that it was in Meck-. 


lenburg County, North Carolina, at Charlotte that 
this first Declaration of Independence was formulated, 


4 
if 
ta 
| 
i 


536 


following closely along the ideas of independence which 
had been ingrounded into the settlers who were in- 
duced to come here by these promises. It was those 
circumstances and similar circumstances that the De- 
claration of Independence of the United States re- 
ferred to when they said, “Nor have we been want- 
ing in attention to our British Brethren * * * We have 
reminded them of the circumstances of our emigra- 
tion and settlement here.” 

So much for the historical idea and the implan- 
tation of the word “citizen’’, but there was no defini- 
tion of the word “citizen” and there was no judicial or 
well-defined political concept of what the rights of 
citizens were, although in the charters there were 
grants of certain rights and these rights are enum- 
erated in the documents that I have mentioned to you. 

The first case that dealt generally with the rights 
of citizens to which I invite your attention is the case 
of Chisholm vs. Georgia, 2 Dallas, with which you are 
no doubt familiar, in which the question arose whether 
or not a citizen of South Carolina could sue the State 
of Georgia in a court of the United States. That 
is a great landmark in our political and judicial his- 
tory. There the statement was made by Justice Wilson 
in explanation of his treatment of the subject that 
our national scene opens with the most magnificent 
object which the nation could present: 


“We, the people of the United States,” and 
he dwells and comments upon the political thought 
that was emboided in the first four or five words 
of the Preamble to the Constitution of the United 
States. The people of the United States are the 
first personages introduced and Justice Cushing 
said they were exercising their own rights and 
their own proper sovereignty and conscious of the 
plentitude of it. 


The circumstances of that case were that the at- 
torney-general of the United States filed a petition in 
1792 in the Supreme Court of the United States, ask- 
ing them to issue process against the State of Geor- 
gia at the suit of a citizen of South Carolina. The 
State of Georgia would not appear. The case was ad- 
journed for a year in order to enable the State of 
Georgia to determine what it should do. It would not 
do anything. Representatives of the State of Georgia 
came and disclaimed jurisdiction and said that they 
would not participate in the proceedings. It therefore 
was an ex parte proceeding in which the rights of this 
citizen of South Carolina were represented by the at- 
torney-general of the United States, Mr. Randolph, and 
it was held that under the Constitution of the United 
States as then established a citizen of South Carolina 
_ had the right to sue the State of Georgia in the Fed- 
eral courts. That led to the adoption of the Eleventh 
Amendment, from which time there has been no such 
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suit successfully prosecuted in any of the Federal 
courts by a citizen against a State. 

At that time one suit had previously been brought 
in the name of a citizen against the State of Mary- 
land. The State of Maryland from which I come, appar- 
ently was not as jealous of its rights as the State of 
Georgia because it voluntarily appeared and did not 
raise any jurisdictional question. That case so far as 
I know has not been recorded except from the refer- 
ence to it in Chisholm vs. Georgia. So, Chisholm vs. 
Georgia is one of the outstanding landmarks in respect 
to the rights of citizens but, they were rights which 
were conferred by the original Constitution of the 
United States, and taken away by the Eleventh 
Amendment. 

There are two or three other interesting cases 
to which I shall invite your attention as I proceed. 
But, before I get to these judicial decisions, I want 
to call your attention to some declarations of consti- 
tutional principle that were in those early constitu- 
tions and this, I take from the constitution of New 
Hampshire of 1775 and also from the constitution 
of Maryland of November 11, 1776, which announced 
as a political principle, that the docertine of non-re- 
sistance against arbitrary power and oppression is ab- 
surd, and destructive of the good and happiness of 
mankind. 

All of the early constitutions did not speak of 
their citizens. The Virginia constitution called them 
the “‘good people of Virginia,“ the New York Consti- 
tution called them the “good people of this State.” And, 
there is another interesting aspect of this early consti- 
tution of New Hampshire which is of very considerable 
interest at the present time. It provided that persons 
with conscientious scruples about the lawfulness of 
bearing arms should not be compelled to do so if they 
should pay an equivalent. 

As early as 1683, in the Declaration of Funda- 
mentals by the proprietors of East Jersey it was pro- 
vided that no man who declared that he could not for 
conscience sake bear arms was to be compelled to do so 
or to send a substitute or to contribute for the use 
of arms; and that which was necessary for public de- 
fense should be borne by such as judged themselves in 
duty bound to use arms; but those so precluded by con- 
science should on the other hand bear so much in 
other charges as may make up that portion in the 
general charge of the province. 

My recollection is that in William Penn’s overtures 
to the settlers of Pennsylvania in substance he pro- 
vided the same thing and in the New York constitution 
of 1777, Quakers were excused from militia duty. 

I call attention to this fact because you may all re- 
call that there have been three cases lately in the Unit- 
ed States Courts in which applicants for citizenship 
have been excluded from naturalization on the ground 
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that they were unwilling to state that they would bear 
arms, and two of them were women. One was a man, a 
professor. One of them has been permanently excluded 
by the Supreme Court of the United States; in the 
other two cases as far as I know, the applicants after 
being rejected below, were admitted by the Circuit 
Court of Appeals, and I have understood that these 
cases have now gone to the Supreme Court of the 
United States. It is a curious fact that in the opinion 
of the Circuit Court of Appeals in New York, which 
admitted one of these women, they distinguished and 
justified the exclusion of the other woman on the 
ground that the other woman was an atheist. Well, 
{ confess personally that I do not know what the 
United States has to do with atheism, but apparently 
that is the distinguishing feature, that a person who is 
unwilling to bear arms will be excluded from natur- 
alization because she is an atheist, but if she is not an 
atheist and still unwilling to bear arms, she is en- 
titled to naturalization under our law. I bring that to 
your attention because it is in such direct contrast to 
the early liberty that was declared in these early con- 
stitutions at a time when the bearing of arms was 
vital to the life of the colony. After the opening of the 
American Revolution it was vital, and at the settle- 
ment of Pennsylvania and of these other places it was 
vital as against Indians; and yet, there was a liberty 
and respect for the right of the.individual conscience, 
which does not prevail in the United States today. We 
are going backward in respect to that particular prin- 
ciple. 

Then there are amusing features in some of these 
ancient instruments, one is in the Compact of 1643 
in the New Haven Colony. In New England, they 
believed in theocratic government and they tried to 
put it in force, and in the Compact of 1643 in the New 
Haven Colony it was enacted that the inferior courts 
in dealing with petty crimes should follow the Mind 
of God as manifested in His divine revelation, provided 
it did not exceed stocking and whipping, or a fine of 
five pounds. They were willing to follow the will of 
God up to that limit, and not beyond; so theology was 
tempered with mercy. 

It is the curious thing that although religion and 
liberty of conscience within certain limits are especi- 
ally treated in most of these documents, and the duty 
of public worship is declared in many, nevertheless 
it is not unusual to find that the first constitutions 
denied some civil rights to clergymen and ministers. 
In Delaware no clergyman or preacher of the gospel 
of any denomination was to be capable of holding any 
civil office or of being a member of the legislature 
while continuing in the exercise of his pastoral func- 
tions. A similar provision was in the Constitutions of 
Maryland, North Carolina, South Carolina, and Geor- 
gia. The South Carolina constitution assigned the 


reason, and put a sort of extra penalty on it as though 
there was a kind of virus which survived the exercise 
of the clerical business because they said that a man 
who was once a preacher could not sit in the State leg- 
islature until he had ceased to exercise his pastoral 
functions for two years. (Laughter) 

You may remember that there were titles of 
nobility at that time; and the Georgia constitution 
provided that no person who used a title of nobility 
should be permitted to hold any office while he con- 
tinued to use it. That was a democratic principle. I 
notice, having this in mind that when I was introduced, 
I was introduced as the “Honorable Charles A. Bos- 
ton’; I don’t know how or why; but I have also no- 
ticed in reading a bill recently introduced into Con- 
gress which has not yet passed into law, that it com- 
mends and gives certain commendation to the “Hon- 
orable” (naming him). I wonder if the passage of such 
a bill by Congress is not a violation of the Constitu- 
tional provision that no title of nobility shall be given 
by the United States. 

It is a slight infraction but, it is the slight in- 
fractions that creep in and ultimately make for great 
grievances. Another thing that has struck me as being 
peculiar because it was a forerunner of some of the 
enthusiastic propaganda which is being made now, and 
that again was in the Georgia constitution. Georgia 
furnished an example of many of these things, she did 
not send delegates to the original Congress but she 
kept up with the procession later and went ahead. And, 
one of these was that if a man did not vote and had 
no excuse he was to be severely penalized. That has 
never been carried into any other constitution since 
that I know of. 

I would like to speak about the Federal statutes 
and especially the right of removal to Federal courts 
which does not appear in the Constitution of the United 
States but has been in the judiciary law since 1789; 
there has been a great deal of controversy about it, 
and there is no subject which is more difficult to com- 
prehend, and on which the Supreme Court of the Unit- 
ed States has wobbled more frequently it seems to me 
than on this question of the right of removal under the 


judiciary statutes as they have been construed from — 


time to time; and those of you who have followed the 
names of the cases will have in mind what I mean 
when you compare Ex Parte Wisner, 203 U. S. 449. 
In re Moore, 209 U. S. 490, and General Investment 
Company vs. Lake Shore Railway, 260 U. S. 261, and 
Lee vs. Chesapeake & Ohio Railway Company, 260 U. 
S. 653. The United States Supreme Court has made a 
swing of 360 degrees in those four cases, and now 
there is a jurisdiction which formerly was declared 
did not exist under the Constitution. Now it not 
only exists under the Constitution but also exists un- 
der the law. 
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There are two cases I want to bring to your at- 
tention because they are among the most interesting 
in the history of this subject of citizenship, and they 
are very early. They had no precedents to guide them 
except the law of nations. One of them was the case 
of Talbot vs. Janson in 1793 in 3 Dallas. Both of 
them were prize cases; they are interesting in this, 
that a war was on between Holland and France, and 
there was a law of Virginia that a man might ex- 
patriate himself by registering the fact of his ex- 
patriation and his disclaimer of citizenship in a coun- 
ty court in Virginia, and as preying upon such com- 
merce under the auspices of France at that time was 
a valuable pursuit and said to have enriched a number 
of the citizens of Charleston, South Carolina, it was 
a favored occupation apparently for a man to go up 
to a court in Virginia and expatriate himself purpose- 
ly. I am not going to enter into the details of that 
case although the details are very interesting, the up- 
shot of it was a very complicated transfer of title of 
a boat which was built in the United States. 

But, that was not the high point in this com- 
plicated case. The high point was whether a State of 
the Union could authorize a citizen to expatriate him- 
self. Then it was that the Supreme Court of the 
United States declared that there were two kinds of 
citizenship; there was citizenship of a state, and the 
citizenship of the nation, and that a citizen of the na- 
tion could not be permitted to expatriate himself by 
a law of a state, and that since this man had never 
sworn allegiance to any other sovereign, though he 
was on a boat which was registered as a French boat. 
and had letters as a French privateer, nevertheless 
since he had not become a citizen of another country, 
he remained a citizen of the United States. And that 
being so he was in principle committing piracy against 
a friendly nation, Holland, and the rights that were 
asserted in conflict with the claim of the Dutch own- 
ers were denied by the Supreme Court of the United 
States. There is another interesting phase to that 
cause if I remember its history correctly, before the 
Supreme Court of the United States had determined 
that the prize was unlawfully taken under letters to 
a privateer issued under the auspices of the French 
to a man who still remained a citizen of the United 
States, but the man had previously been tried on an 
indictment for piracy in the district court of South 
Carolina and acquitted. I have not looked it up re- 
cently but that is the recollection I have, that not- 
withstanding his acquittal of the crime of piracy, for 
his act in capturing a Dutch boat under letters of 
marque and reprisal from the French government, 
nevertheless he was not allowed to establish his claim 
to the boat. There was an intervening claimant there, 
but they held that he was a fraud, he had had some 
similar experience. The next case, Murray vs. The 
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Schooner Charming Betsy, 2 Branch 64, was more pe- 
culiar still because there the President of the United 
States was more or less involved but, it embraces very 
much the same principle, although the facts were 
more complicated. The United States frigate, The 
Constellation, under orders of the President of the 
United States, had taken into its custody on the high 
seas a boat which had been engaged in French com- 
merce. It was entered as a Danish boat, it was ac- 
tually owned by a man who had been born in Connecti- 
cut and who before the American Revolution had be- 
come a burgher of Denmark in the Island of St. Thom- 
as in the West Indies and he came in as a claimant of 
this boat which was captured by the Constellation 
frigate under orders of the President of the United 
States for the violation of the non-intercourse law of 
the United States. The boat was going to the French 
island of Guadalupe and was captured by a French 
privateer on its way, then the United States vessel 
Constellation pounced down upon it and took it into 
its possession and custody, put a prize crew in posses- 
sion of it on the theory that the real owner was not 
a Dane but was a citizen of the United States, and 
that he had violated the non-intercourse act of 1800 
and that being so his boat was subject to forfeiture. 
We have had a great deal to do lately with boats that 
are said to be subject to forfeiture under the laws of 
the United States. This was an early example of the 
law in 1800, of the violation of the non-intercourse 
law with France. The upshot of it was that the Dane 
got the boat and he then proceeded to sue the com- 
mander of the United States Frigate Constellation for 
violating his rights and he got judgment for damages 
against the commander of that ship, who tried to 
justify himself under the orders of the President of 
the United States, but it was held that those orders 
were no excuse, and that he was liable in damages, 
and he had to pay the damages, but he was subse- 
quently reimbursed by an act of Congress. 

It is interesting to note that in this case Chief 
Justice Marshall announced as a principle of the con- 
struction of the Acts of Congress that since dealing 
with a neutral was a profitable business, it could not 
be assumed in construing the Acts of Congress that 
Congress intended to prohibit a person from furnish- 
ing supplies to a neutral in time of war. That was 
merely an incidental throwout from him as to a prin- 
ciple which has actuated us in recent war times, the 
rights of citizens to deal with neutrals notwithstand- 
ing that two other nations with which we are friend- 
ly are at war. 

These early cases on the rights of American citi- 
zens, and what citizenship consists of are tremendous- 
ly interesting in the development of this idea of rights 
that I have brought to your attention but, I can not 
dwell upon that. 
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There is another interesting one, the case of In- 
glis vs. The Trustees of the Sailors Snug Harbor in 
New York, 3 Peters 99. Inglis had been born in the 
territory of the United States, the son of a British 
subject, before the American Revolution, and the 
British subject had gone out with the British troops 
from New York and migrated to Nova Scotia and 
taken his little boy with him, and had subsequently 
become the episcopal bishop of Nova Scotia, the con- 
tention arose because of a controversy with the trus- 
tees of the Sailors Snug Harbor, as to whether or not 
the son was a citizen of the United States, having 
been born in the United States. That was before the 
adoption of the Fourteenth Amendment, and they 
held that he was a British subject before the Declara- 
tion of Independence, and having settled with his 
father in Nova Scotia, and his father having retained 
his position as a British subject, that the boy’s citi- 
zenship followed that of his father and he remained 
a British subject. Though, they intimated as an 
obiter pronouncement that. after he reached his ma- 
jority having been born in the United States he had a 
right of election which he had not exercised to become 
a citizen of the United States. 

The most interesting case by far in the annals of 
the Supreme Court of the United States on citizenship 
of the United States is the case of Dred Scott vs. 
Sandford, 19 Howard 393. The political aspect of that 
case you all know. The political results of the case 
are very well known. But, the philosophic treatment 
of the rights of citizens and what constitutes citizens 
in that case, both in the prevailing opinion by Judge 
Taney, and in a concurring opinion of Justice Daniel, 
and in the dissenting opinion of Judge Curtis are 
among the most enlightening views on the subject of 
citizenship and the rights of citizens that are to be 
found in the decisions of the Supreme Court of the 
United States. 

The next question that arose of substantial in- 
terest was the rights of women, Minor vs. Happersell, 
21 Wall. 162. A woman claimed the right to vote in 
a state election because she was among other things 
voting for representatives in Congress and it was con- 
tended that therefore the right to vote was one of the 
privileges and immunities of the citizens of the United 
States, but the Supreme Court of the United States 
bowled that over and held that it was not, and that 
since the state law did not give her the right to vote 
she was not entitled to it, because she was a citizen of 
the United States. And, it was said in that case that 
there are many rights that are inherent in state citi- 
zenship which are not inherent in United States citi- 
zenship and that therefore the woman had not the 
right to vote; but I assume that now under the Nine- 
teenth Amendment a woman has the right to vote 
even though the state should attempt to exclude her. 


It is interesting however to note that there has 
been a very great change in statute law in recent 
years in respect to the citizenship of married women, 
and those statute laws have fluctuated and have pro- 
duced a number of unforeseen results. There were 
two main laws and one of them was repealed in part 
last year. The repeal has disestablished certain pre- 
sumptions that were indulged against the woman who 
married a foreigner and lived outside of the United 
States. In one of the earlier cases, Shanks vs. Du- 
pont, 3 Peters 242, it was held that marriage of a 
woman to an alien did not divest the citizenship of his 
wife though marriage and removal combined might. 
But under a recent statute, 1907, C. 2534, it was pro- 
vided that an American woman who married a for- 
eigner should take the nationality of her husband, 
though on the termination of her marital relationship 
she might under defined circumstances regain her 
citizenship. In Mackenzie vs. Hare, 239 United States 
299, under this act it was held that a native born 
American woman who married a foreigner resident 
here, and who intended to continue to live here, lost 
her citizenship regardless of her choice. So, that that 
statute which apparently was enacted to rectify some 
disabilities of married women appears to have been a 
nullification of the earlier decisions that a marriage 
to an alien did not divest the citizenship of his wife if 
they continued to live here. 

By an Act of 1922, September 22, it was provided 
that a woman of American citizenship should not lose 
it by marriage unless she made a formal renunciation, 
provided if she married an alien ineligible to Ameri- 
can citizenship, she should lose it. Under that a very 
curious situation arose. 

A woman married a Hindu who was a British 
subject or supposed to be, and under that statute if 
he was a British subject she remained an American 
citizen but subsequently it was determined that he 
was not a British subject because he ceased to be a 
British subject when he applied for naturalization in 
this country. He had applied for naturalization and 
he had procured it. His naturalization papers as I re- 
member were subsequently cancelled; he then became 
apparently what the Supreme Court of the United 
States in the Talbot case had said was an impossibili- 
ty in modern civilized law—a man without a country. 
His wife, if you construe strictly the results that have 
been brought about by that complicated situation has 
lost her citizenship in America and she has not be- 
come a subject of Great Britain and apparently she 
must be a citizen of the world at large, which it was 
said in Talbot vs. Jansen is a thing which is unthink- 
able. I do not know how far they have gone in con- 
tinuing that situation. 

Another situation inconsistent with the funda- 
mental concept of rights of an American citizen I 


: 

| 
g 

| 

| 

| 

| | 
4 | 

| 

} 

| 


540 


think is the administrative tribunals which are al- 
lowed without a jury to determine facts in respect to 
immigrants and deportation of foreigners. There is 
no possibility of reviewing those situations by any 
judicial process provided there has been something in 
the shape of a hearing. A number of habeas corpus 
suits for the review of decisions of an administrative 
tribunal on these subjects have been argued in my 
presence in the District Court of the Southern District 
of New York, and the judge has always said that if 
there has been a hearing he cannot do anything. It 
is a cause of great hardship, parents have been sep- 
arated from their children, husbands have been sep- 
arated from their wives, and all sorts of family dis- 
integration have taken place under the determination 
of such administrative tribunals. A man who claimed 
to be a native born citizen of the United States has 
been held by an administrative tribunal not to be a 
citizen of the United States on evidence which was 
satisfactory to the Commissioner of Immigration. 

The latest case that I have in mind is a case, 
Toshiko etc. vs Nagle, 36 Fed. 2d 481, where a 
woman, native born citizen of the United States went 
to Japan where her marriage to a citizen of Japan was 
arranged by a family council and the woman had not 
anything to say about it—so it was contended in this 
case—her husband was ineligible to citizenship in the 
United States. She claimed that she was married 
against her wish, she came back to this country, ap- 
plied for readmission and she was excluded, and she 
can not be naturalized unless she can be admitted to 
the country. These are illustrations of some of the 
unexpected results of these laws which are designed to 
be liberal in their effect upon married women but 
which are not. 

There is only one other topic that I want to speak 
on and that is the rights of atheists. There has been 
a very considerable movement in this country as you 
doubtless know from the newspapers to establish on 

some sort of legal basis the rights of such people, who 
~ are human beings, and citizens of the United States. 
There are a number of these cases that have grown 
out. of it. There have been a number of suits in which 
a person has been excluded from testifying in a court 
if he does not conform with certain statutory pro- 
visions, he must believe in a hereafter, he must be- 
lieve in a punishment for misdeeds committed in this 
life, he must believe in this, that or the other, stat- 
utes of the various states differ, but there is one case 
which has recently been reported and has come to my 
attention through the newspapers in which it was said 
that thirteen witnesses, who were the only witnesses 
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to establish the rights of a citizen of the United 
States, all chanced to be atheists and he could not se- 
cure witnesses before the court to establish his rights. 
It leads me to call your attention more or less faceti- 
ously to a practice which prevailed in Maryland when 
I was there; we did not have books on practice to any 
extent and certainly had little or no statutory prac- 
tice to enable anybody to know what to do in any par- 
ticular case; so one went to the clerk of the Superior 
Court who had been there for a great many years, and 
who knew every attorney, and you got your legal edu- 
cation and practice from him. You would say, “What 
will I do in these circumstances?” Well, he prepared 
blank forms, and among the blank forms as I remem- 
ber was one which contained the following form of 
venfication: “This is to certify that on this date per- 
sonally appeared before me John Smith, known to me 
and who being duly sworn upon the Holy Evangely of 
Almighty God—they deal in very elaborate forms 
there—and who being a Jew, and being sworn upon 
the five books of Moses, and who being a Quaker and 
conscientiously opposed to taking an oath, did sol- 
emnly affirm,’—all printed in the form of the oath, 
and nobody ever thought to eliminate the superfluity ; 
there was some truth somewhere! How they would 
have gotten along with an atheist under those circum- 
stances I don’t know, but I have recently had brought 
to my attention, and I call it to yours is an article in 
the March, 1930, number of the Yale Law Review on 
the disabilities of unbelievers in the United States, 
and it is very astounding how many such decisions 
have been brought to light in recent times in the 
courts of various jurisdictions. They are almost sub- 
stitutes at the present time for Dred Scott, who had 
no rights that a white man was bound to respect. I 
even have had brought to my attention a letter to a 
local magazine, written by one of my friends, who 
takes up situations of that kind and traces them to 
their ultimate; he had reached the conclusion that a 
man who is an atheist, a declared atheist, and there- 
fore can not conform to the requirements of American 
jurisprudence in taking an oath or making an affirma- 
tion, could not swear to or verify an income tax re- 
turn, although he was under obligation of the United 
States Government to do it, and as he would not be 
permitted to take an oath, he would still be punishable 
for the results of failing to take it. 

I have brought to your attention in this sort of a 
skipping way the fundamentals that have occurred to 
me in going over these ancient documents and study- 
ing these ancient principles. 

(Applause.) 
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SHALL WE ABOLISH BLACKSTONE? 


Address By DEAN JUSTIN MILLER, of Duke University, Durham, N. C. 


Mr. President, Ladies and Gentlemen of the 
Florida Bar Association: 


When your president asked me to speak to you 
and inquired as to the subject upon which I would 
speak, I tried to think of some subject which would 
be of peculiar interest to you as lawyers and as judges, 
whatever your position in the profession might be, and 
whatever the time of your coming into the profession 
might be. It occurred to me that I might well begin 
with a suggestion attributed to the dean of another 
law school in this country a year or two ago, when he 
was quoted as saying that it was time for us to abolish 
Blackstone as a part of the training of a lawyer. 

This statement was given widespread publicity 
throughout the country. It met with a great deal of 
criticism, as we might well expect from a Bench and 
Bar made up of members who have assumed as a mat- 
ter of course that every young lawyer should begin his 
studies with Blackstone, if for no other reason than 
that, as Judge Powell said to me at lunch today, every 
young fellow should be required to read Blackstone to 
see whether he has sufficient persistence to continue 
with the study of law. I remember my father making 
somewhat similar statements when he put me to work 
on it several years ago. However, if there be a real 
question involved it is a question not so much concern- 
ing Sir William Blackstone and his work but concern- 
ing our general policy in the field of legal education. 

It is a very easy matter to make a prima facie 
case against Sir William; it is a very simple matter 
upon the basis of his own declaration of the law, where 
in Book 4 of his commentaries, he makes this state- 
ment, which is well known to all of us: 

“For a mistake in point of law which every 
person of discretion not only may but is bound 
and presumed to know is in criminal cases no sort 
of defense.” 

Accordingly, in the days of Blackstone, if one 
came from another country and while in England com- 
mitted an act in violation of the laws of that coun- 
try he was guilty of a crime, even though he would 
not have been a criminal in his own country. He was 
ignorant of the law, but that was no excuse. 

By the same token presumably if Sir William 
Blackstone comes to us from a_ previous generation, 
and is unacquainted with present day principles of law, 
he can not plead an excuse upon that ground. Of course, 
Sir William did not pretend to speak for this day, he 
was speaking for his own day and generation, and in 
terms of the law as it then existed. So, if there be any 
error in the application of the principles of law as 


stated by him, the error is upon our part in the mis- 
application or the misuse of his commentaries. 

Now, let me go ahead and demonstrate the fact, 
as I said before, that it is very easy to make a case 
against Blackstone. Take the editorial comments which 
have been used in connection with the publication of 
successive American editions of Blackstone, Cooley’s 
for example. In his first edition published in 1870 we 
find this editorial statement: 

“Lapse of time does not seem to diminish the 
attractions or to lessen materially the practical 
value of these commentaries—The best book in 
which to take a comprehensive view of the rudi- 
ments of English and American law is still the 
work now before us of this eminent jurist.” 

Two years later in 1872 he makes the statement: 
“A new edition has become necessary.” In his third 
edition, published in 1883 he says: 

“Believing that the time has come when this 
work would be increased in value by discarding al- 
together the notes of English editors, and substi- 
tuting matters more especially important to Amer- 
ican practitioners, and students, the editor has 
prepared this edition under that conviction. Much 
of the English notes has become partially obsolete, 
and still more was of little or no interest to anyone 
not a subject of Great Britain.” 

In his Fourth edition in 1899, he makes this state- 
ment: 

“The principal objects sought in this edition 
are to render more easy the task of the student 
of law and to exhibit clearly the relation of Black- 
stone’s Commentaries to the subject of jurisprud- 
ence in general and to American Law in particular 
. . . No attempt has been made (however) to 
transform it into a treatise on American Law, the 
idea being to let the Commentaries of Blackstone 
stand as the gateway between ancient and modern 
jurisprudence through which every student of our 
law must pass.” 

We see a progressive state of thinking, in each 
one of those statements, and a recognition of the fact 
that Blackstone was in part obsolete and growing more 
so, and in order to make it useful even for the purposes 
stated in the last editorial comment it was necessary to 
change it; to change it both as to its notes and as to 
its text content, 

When we examine more particularly some of the 
material found in Blackstone it is easy to point out 
absurdities. Take the well known reference to his com- 
ment upon the subject of witchcraft, which in his day 
was a well known capital offense: 
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(1) Witchcraft. A sixth species of offense 
against God and religion, of which our ancient 
books are full, is a crime of which one knows not 
well what account to give. I mean the offense of 
Witchcraft, conjuration, enchantment, or sorcery. 
To deny the possibility, nay, actual existence, of 
witchcraft and sorcery, is at once flatly to contra- 
dict the revealed word of God, in various passages, 
both of the Old and New Testament; and the thing 
itself is a truth to which every nation in the World 
hath in its turn borne testimony, either by ex- 
amples seemingly well attested, or by orphibitory 
laws; which at least suppose the possibility of 
commerce with evil spirits...” 

Here is another one, an example perhaps of a con- 
cept of the administration of criminal justice which 
might be applicable even today: 

“But as to excess in diet there still remains 
one ancient statute unrepealed, 10 Edward III st. 
3, which ordains, that no man shall be served at 
dinner or supper, with more than two courses; ex- 
cept upon some great holidays there specified, in 
which he may be served with three.” Cooley 3d 
ed. Bk. 4. p. 170. 

And here is an example which is perhaps more 
particularly applicable to the ladies, that branch of the 
legal profession most recently established among us: 

“Lastly, a common scold, communis rixa- 
trix (for our Law-Latin confines it to the feminine 
gender) is a public nuisance to her neighborhood. 
For which offence she may be indicted, and if 
convicted shall be sentenced to be placed in a 
certain engine of correction known as the tre- 
bucket, catigatory, or ducking stool . . . the resi- 
due of the judgment is that she be plunged into 
the water.” Cooley 3d ed. Bk. 4 p. 168. 

Another example and a very interesting on is 
that concept of the common law, which is expressed in 
these terms: 

“By this is meant whatever personal chattel 
is the immediate occasion of the death of any 
reasonable creature; which is forfeited to the king, 
to be applied to pious uses, and distributed in 
alms to his high almoner; though formerly destin- 
ed to a more superstitious purpose .. . Thus stands 
the law if a person be killed by a fall from a thing 
standing still. But if a horse or ox or that other 
animal, of his own motion kill as well an infant as 
an adult, or if a cart run over him, they shall in 
either case be forfeited as deodands; which is 
grounded upon this additional reason, that such 
misfortunes are in part owing to the negligence 
of the owner, and therefore he is properly pun- 
ished by such forfeiture.” 

It is not necessary of course for me to multiply 
these examples, with which we are al] familiar. I cite 
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them as a matter of caution, as was done by a certain 
lawyer, who quoted at length from the law and who 
on being advised by the judge before whom he was 
trying the case, that he should assume that the judge 
knew at least a few of the elementary principles of 
law, replied, “Well your Honor, I made that mistake in 
the lower court.” 


I cite these examples then merely to demonstrate, 
out of the mouth of Blackstone himself, that there 
are absurdities in Blackstone in its original text, and 
even in the later editions as they have come down to 
us, which are no part of the law as it stands today. We 
have grown away from them; they are stages in the 
development of the law which have passed and gone; 
they have no application to conditions existing at this 
time. 

Moreover Blackstone’s Commentaries are neces- 
sarily inadequate as a basis for present day law study 
because of the fact that many of the propositions and 
principles of law which are well known to us today and 
which it is necessary that the lawyer should know in 
view of the changing industrial, and social conditions 
of today were entirely unknown in his tme. Consider 
for example, the development of the test for insanity 
in Criminal Law. It was not until 1848, you will re- 
member, in the famous McNaghten case, that we es- 
tablished the so called “right and wrong test” of in- 
sanity which is now used in a great many of our 
courts. Since that time the doctrine of “irresistible im- 
pulse” has been adopted by other courts. And now, 
numbers of psychiatrists assure us that we are so far 
behind the development of mental science—according 
to their concepts, and according to their discoveries— 
that our law no longer represents true medical science. 
Of course we could not ask Sir William Blackstone to 
write something into his book which was not even 
known at that time; a time when matters relating to 
the human mind, quoting the words of one of the 
English justices, were supposed to be “locked in the 
Mind of God” and not a proper subject for inquiry by 
common people. 


Then, there are other examples. Many of our pres- 
ent day crimes have developed since Blackstone’s day. 
And, some of the old offenses of previous days have 
been largely extended on account of modern condi- 
tions. Take for example arson. The burning of a man’s 
own house for the purpose of collecting insurance, one 
of the recent devices of present day unethical business 
has been added to the old crime of arson which orig- 
inally consisted of the burning of the dwelling house 
of another. Blackstone could hardly be expected to 
find a place in his Commentaries for a crime which was 
not even declared in his day. Other examples are to be 
found in other branches of law, as for instance, the 
coming of the principle of workmen’s compensation, 
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the development of industrial accident commissions, 
with corresponding changes in the rules of law regu- 
lating the activities of master and servant. And then, 
when we get into such a field as that of public utili- 
ties, with our great power plants and our great distri- 
bution and communication systems, we are traveling in 
territory of which Blackstone had no knowledge and 
the world had no experience. We can go on enlarging 
these lists indefinitely. 

Speaking of women who were then supposed, ex- 
cept in a few instances, to be acting always under 
coercion when they committed acts otherwise crimin- 
al, and who were treated as common scolds if they dis- 
turbed us in our meditations; now they have arrived 
at a position of equality, theoretically at least, with all 
of the rest of God’s people, and their rights, powers, 
privileges and immunities are presumably equal and 
co-extensive with those of the divine male. Here is a 
concept which Blackstone could certainly not be ex- 
pected to express because it had not been developed in 
his day. The same thing may be said about our treat- 
ment of children. The development of the juvenile 
courts and many of our present day concepts of the 
proper treatment of persons who have become delin- 
quent or dependent, or criminal, have developed entire- 
ly since that time. 

By way of further example, let me read to you 
a few of the new words which have found their way 
into the “descriptive word index” published by one of 
our law publishers in connection with one of the great 
digest systems. Each one of these words represents a 
picture of changed present day conditions which have 
necessitated the development of new law, and which 
were largely unknown in a previous generation. I won- 
der how many could pass an intelligence test on these 
words, one hundred per cent: 

Absent Voters 

Accident Insurance 

Acetlyene Gas and Torch 

Acid test for oranges and grapefruit 

Adding machines 

Adjusted Compensation 

Advertisements 

Advertising Machines 

Airplanes 

Agricultural schools 

Air brakes 

Air compressors 

Airplane Flares 

Airplane swings 

Alimony 

Alaternative jurors 

Ambulance chasing 

American Expeditionary Forces 

American Legion 

Anaesthetic 
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Anti-saloon League 

Anti-sweating law 

Anti-trust law 

Apartment houses 

Aphasia 

Appendicitis 

Architects 

Artificial limbs 

Asphalt Plant 

Aspirin 

Associated Press 

Australian Ballot System 

Autobusses 

Automatic Bell 

Automatic Couplers 

Automatic Signals 

Automatic Sprinkler 

Automobiles 

Automobile Insurance 

Auto-Suggestion 

Aviation 

These are all words that have actually appeared 
in decided cases. Automobiles, for instance, have caused 
the development of one of the largest bodies of case 
law today. The new subject of aviation bids fair to do 
likewise. The next two letters of the alphabet give us 
equally interesting examples: . 

Babcock Test 

Ballistics 

Bathtubs 

Batteries 

Beauty Doctors 

Bicycles 

Billboards 

Biplane 

Birth Control 

Block Signals 

Blood pressure 

Blood Tests 

Blow-out 

Blow-torches 

Blue-sky laws 

Blue-prints 

Bobbing hair 

Box cars 

Broadcasting 

Broadcasting stations 

Bucket Shops 

Budget Commission 

Bunco-Steering 

Burglar alarm 

Burglary insurance 

Business-chance Broker 

Business Trusts 


Cafeterias 
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Car Equipment Certificates 

Carmack Amendment 

Cash registers 

Chemical analysis 

Cinematograph 

Clayton Act 

Community property 

Compulsory insurance 

Contraceptives 

And so, we can go on, and thus reveal in a few 
words, perhaps in the best possibile way, the tre- 
mendous changes which have taken place in this world, 
and consequently in the law which has been developed 
_for the administration of the affairs of the world, 
which were entirely unknown to Blackstone and con- 
sequently found no place in his work whatsoever. Ob- 
viously it would be expecting too much to find state- 
ments of the principles of law or the development of 
the theory of laws growing out of such problems as 
those, in a book written back in 1750. 

Now, having said all of these things, having made 
our prima facie case against Blackstone, what does it 
lead us to? Does it suggest the desirability or necessity 
of abolishing Blackstone’s Commentaries as part of 
our legal education? You will be interested to know, 
perhaps, that each year I require of my students in 
criminal law that they read Book 4 of Blackstone, that 
they prepare an outline of it for me. During the last 
two or three years, I have asked my students to give 
me their opinions as to whether or not Blackstone 
should be abolished; you will be interested to know 
that of the present day group of students, “modern- 
ists” if you will, about eighty or ninety per cent will 
say that Blackstone still has an important place in our 
legal education, that they see no reason for its aboli- 


tion, that it has still a place in the curriculum of law | 


schools, and in the reading of one who wishes to be 
a lawyer. 

Now, let me proceed to make a case on the other 
side, and it seems to me that a very substantial case 
can be made. 

Blackstone’s introductory lecture is one which 
strikes so directly into many of our present day prob- 
lems of administration of justice that it might well 
have been written as an address for delivery to a Bar 
Association of today. With the substitution of a few 
words to make it applicable to Florida instead of Eng- 
land, it reads just as well, and it reads just as well 
when applied to any other State in the Union. I have 
chosen two or three excerpts from it so you will par- 
don me if I refresh your minds again as to these. 

Blackstone begins with the assumption that there 
are certain classes of people in England who are schol- 
ars and gentlemen. I think it is a fair assumption to 
make, in a gathering of this kind, that there are cer- 
tain groups of people still existing who are scholars 
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and gentlemen, and as to them he has this to say: 

“The science thus committed to his charge, 
to be cultivated, methodized and explained, in a 
course of academical lectures, is that of the laws 
and constitution of our own country—a species of 
knowledge in which the gentlemen of England 
have been more remarkably deficient than those 
of all Europe besides. In most of the nations on 
this contnent, where the civil or imperial law, un- 
der different modifications, is closely interwoven 
with the municipal laws of the land, no gentleman, 
or at least no scholar, thinks his education is com- 
pleted till he has attended a course or two of lec- 
tures, both upon the Institutes of Justinian and 
the local constitutions of his native soil, under 
the very eminent professors that abound in their 
several universities. And, in the northern parts 
of our own island, where also the municipal laws 
are frequently connected with the civil, it is diffi- 
cult to meet with a person of liberal education, 
who is destitute of a competent knowledge in that 
science which is to be the guardian of his natural 
rights and the rule of his civil conduct.” 

As applied to the protest which we hear frequent- 
ly made nowadays that there is not a sufficient res- 
pect for law—and, on the other hand, that no suffici- 
ent effort is made to secure either a proper observ- 
ance of law, or the proper protection of the society 
which that law is designed to protect—consider this 
paragraph: 

“As, therefore, every subject is interested in 
the preservation of the laws, it is incumbent upon 
every man to be acquainted with those at least 
with which he is immediately concerned; lest he 
incur the censure, as well as inconvenience, of liv- 
ing in society without knowing the obligation 
which it lays him under. And thus much may suf- 
fice for persons of inferior condition, who have 
neither time nor capacity to enlarge their views 
beyond that contracted sphere in which they are 
appointed to move. But those, on whom nature and 
fortune have bestowed more abilities and greater 
leisure, can not be so easily excused. These ad- 
vantages are given them; not for the benefit of 
themselves only, but also of the public; and yet 
they cannot in any scene of life, discharge prop- 
erly their duty either to the public or themselves, 
without some degree of knowledge in the laws.” 
Gentlemen, contrast that with a statement credit- 

ed to a speaker at one of the large law schools within 
the last year—a statement made to students in the law 
school—that “the law is just another ‘racket’ ”. Con- 
trast Blackstone’s statement with the statement made 
by a lawyer, speaking in a Bar Association meeting re- 
cently, that there is no longer any reason for regard- 
ing the law as a profession; that it should be made a 
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business; that lawyers should be permitted to adver- 
tise and to compete freely as business men do on a 
non-professional basis. It is not necessary to do more 
than to suggest the difference in point of view which 
prevailed among lawyers in the days when Blackstone’s 
Commentaries were still being read. 

Another familiar subject of protest at the pres- 
ent time is that of the way in which jury service is op- 
erating; and the lack of qualification of jurors for per- 
formance of the work which they are supposed to 
do. Hear what Blackstone has to say upon that sub- 
ject: 

“All gentlemen of fortune are, in consequence 
of their property, liable to be called upon to es- 
tablish the rights, to estimate the injuries, to 
weigh the accusations, and sometimes to dispose 
of the lives, of their fellow-subjects, by serving 
upon juries. In this situation they have frequently 
a right to decide, and that upon their oaths, ques- 
tions of nice importance, in the solution of which 
some legal skill is requisite; especially where the 
law and the fact, as it often happens, are inti- 
mately blended together. And the general inca- 
pacity, even of our best juries, to do this with any 
tolerable propriety, has greatly debased their 
authority ; and has unavoidably thrown more pow- 
er into the hands of the judges to direct, control, 
and even reverse their verdicts, than perhaps the 
constitution intended.” 

That might as well have been said of today, might 
it not? 

Next, I come to a paragraph which in my opinion 
has most forcible application to our present day con- 
ditions, namely conditions prevailing in courts of in- 
ferior magistrates. There was a time in England when 
the magistrate, the Justice of the Peace referred to 
by Blackstone, was a person of considerable conse- 
quence, and this is the person of whom Blackstone is 
speaking when he makes the following statement: 

“But it is not as a juror, only, that the Eng- 
lish gentleman is called upon to determine ques- 
tions of right, and distribute justice to his fellow- 
subjects; it is principally with this order of men 
that the commission of the peace is filled. And 
here a very ample field is opened for a gentleman 
to exert his talents, by maintaining good order in 
his neighborhood; by punishing the dissolute and 
idle; by protecting the peaceable and industrious; 
and, above all, by healing petty differences, and 
preventing vexatious prosecutions. But, in order 
to attain these desirable ends, it is necessary that 
the magistrate should understand his business, 
and have not only the will, but the power also 
(under which must be included the knowledge), 
of administering legal and effectual justice. Else 
when he has mistaken his authority, through pas- 


sion, through ignorance, or absurdity, he will be 

the object of contempt from his inferiors, and of 

censure from those to whom he is accountable for 
his conduct.” 

It is not necessary for me to say to any group of 
lawyers in this country that the comments which ap- 
pear in the last sentence which I have read correctly 
describe the condition into which many inferior courts 
have fallen, in this country. It should not be necessary 
to say to a group of lawyers that, considered in terms 
of numbers at least, more people are making the ac- 
quaintance of our courts and gaining impressions of 
the way in which the administration of justice is be- 
ing conducted in this country, through these inferior 
courts than in any other way. The methods of admin- 
istration of justice so effectively burlesqued in the 
“kangaroo” courts of the vaudeville shows are only 
slightly exaggerated pictures of what is taking place in 
many of those courts. In large measure, the reason 
for the present day disrespect for law, and in some in- 
stances the disrespect for the legal profession itself 
can be found in the conditions which have been allowed 
to prevail in those courts. 

And finally Blackstone comments upon _ that 
branch of our law-making to which lawyers are most 
indifferent—except for those few members who par- 
ticipate in it—but which is at the same time one of 
the most important. I refer to legislative law-making. 
Blackstone says: 

“Yet further; most gentlemen of consider- 
able property, at some period or other in their 
lives, are ambitious of representing their coun- 
try in parliament; and those, who are ambitious 
of receiving so high a trust, would also do well 
to remember its nature and importance. They are 
not thus honorably distinguished from the rest of 
their fellow-subjects, merely that they may priv- 
ilege their persons, their estates, or their do- 
mestics; that they may list under party ban- 
ners; may grant or withhold supplies; may vote 
with or vote against a popular or unpopular ad- 
ministration; but upon considerations far more 
interesting and important. They are the guard- 
ians of the English constitution; the makers, re- 
pealers and interpreters of the English law; dele- 
gated to watch, to check, and to avert every dan- 
gerous innovation, to propose, to adopt and to 
cherish any solid and well-weighed improvement; 
bound by every tie of nature, of honor and of re- 
ligion, to transmit that constitution and those laws 
to their posterity, amended if possible, at least 
without any derogation. And how unbecoming 
must it appear in a member of the legislature to 
vote for a new law, who is utterly ignorant of 
the old! What kind of interpretation can he be 
enabled to give, who is a stranger to the text 
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upon which he comments!” 

It is a remarkable fact that lawyers, as a pro- 
fession, have a “blind spot” for the importance of this 
subject of legislation. The members of the Bar are 
generally largely indifferent as to the work which 
is going on in our legislatures. Only after new laws 
have been passed and changes made, do we begin to 
struggle with the product. I think it is entirely safe 
to say, and I think that the members of this group 
will agree with me, that in no branch of the govern- 
ment have we such inexpert work, or such poorly quali- 
fied public service as in the legislative branch. I say 
this with all of the respect in the world for those 
few members of the profession, and those few members 
of the legislature who really do know something 
about what is going on. What I wish to do is to 
emphasize the pertinence and applicability of Black- 
stone’s statement to present day conditions. 


In the American Bar Association Journal of De- 
cember, 1930, there appeared an article by a young 
man named Alfred M. Bingham, entitled “The Mule 
Shoulders His Burden.” Perhaps some of you have 
read it. Mr. Bingham is a recent graduate of one of 
the law schools. He was requested by a member of 
the law school faculty to write an article describing 
what he thought of present day methods of legal 
education and, particularly, of the ones to which he 
had been exposed. He makes some statements which 
check so closely with those of Blackstone that I have 
wondered whether he had not been reading his in- 
troductory lecture. He says: 


“The lawyer with the stamp of a graduate 
degree from a great university may well be en- 
tirely ignorant of the history of law, of the place 
of law and its function in society, of its relation 
to the pressing problems of today. He knows 
little of criminal law and nothing of the problem 
of crime in American society. He knows nothing of 
legislation, law-making and law enforcement. He 
knows next to nothing of the machinery of judicial 
administration, courts, from justices of the peace 
to the highest appeal courts, judges, juries, and all 
the problems that our antiquated court organi- 
zation must face in a new social order. He is 
likely to know nothing of the theory and philos- 
ophy of law. He knows little of the work a law- 
yer does, and the part he should play in present 
day America. Moreover he is sufficiently ignor- 
ant of the multifarious rules of law that he gen- 
erally finds it necessary to take an intensive tut- 
oring course before facing his bar examinations. 
He is unfit to be a judge or a scholar. But more 
than this, he is unfit to be a lawyer in any high- 
er sense than as a skilled craftsman. The law 
schools which feed the New York district are 
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governed by the demands of the great New York 

law firms. They need technicians, not jurists. The 

lawyer no longer expects to be, and the law school 
no longer trains him to be, a member of a learned 
profession.” 

And then, he goes on to say that in some of the 
law schools there is beginning to be a tendency to- 
wards placing emphasis upon new values and to- 
ward an effort to reestablish some of the concepts of 
professional responsibility. 

We can go much beyond this in making out a case 
in defense of Blackstone. We can point to the fact that 
Blackstone’s Commentaries are in themselves a wealth 
of legal history. The reading of these excerpts which I 
have chosen is sufficient to prove the beauty of style 
and clarity of statement which appears in Blackstone, 
and which we might be very happy to meet with in 
briefs and opinions of today. Again, with compliments 
to those members of the Bar who do know how to write 
briefs and to those members of the Bench who do 
know how to write opinions, speaking of what we might 
call the factory run of briefs and the factory run of 
opinions, the style which is found in Blackstone might 
well be emulated two hundred years later, by the 
members of the Bench and Bar, today. 

And then more important still, one who has the 
point of view of Blackstone can not fail to see the 
law as one great picture; as something which has been 
set up and it now operating in an effort to adjust dif- 
ficulties between men in their relations with each 
other, in their relations with the various branches of 
government and in relation to various institutions of 
society which have been set up by them and by gov- 
ernments. An understanding of that concept would 
bring to them the importance of regarding themselves 
as members of a profession which is charged with 
leadership in the organization and administration of 
the world’s social and industrial affairs. We all know, 
those of us who live out in the smaller cities, away 
from the New York law market and other great cen- 
ters, of the present tendency to become technicians of 
the type to which Mr. Bingham refers. A man who 
graduates from law school, who goes into a big office 
with from thirty to one hundred members, after sev- 
eral years, perhaps, finds his way up to a point where 
he becomes a highly skilled technician and advisor 
for business men; carrying out their wishes; serving 
them in the work which they are doing, all as a 
matter of private business and without realization 
of the part which: he is supposed to play as a mem- 
ber of a great legal profession. To a greater or less 
extent this is also true of lawyers in smaller cities 
and county-seat towns. 

In fact our whole effort at present, seems to be 
away from Blackstone’s idea of professional respon- 
sibility and in the direction of a high degree of spe- 
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cialization. We feel this pressure in the law schools, 
in the constant tendency to set up new courses; a 
course in contracts, a course in torts, a course in equity, 
a course in insurance; attacking each one of them as 
a separate entity. We find the same reticence on the 
part of the professor teaching one course to express 
an opinion regarding a point in another course, or to 
show the interrelation between the two, as we do 
upon the part of one lawyer who is a specialist in 
one field of the law to give his opinion regarding an- 
other field. It is a perfectly natural resuit of the tre- 
mendous increase in the body of the law. It is a prob- 
lem which can not be met easily. We are coming to 
realize that we can not train men to be general prac- 
titioners in our law schools and cover the whole body 
of the law in the three years of time which is allotted 
to it. 


Various suggestions have been made as to the 
way in which the problem may be met. A great many 
of the law school faculties have gone to the extent of 
suggesting that the course should be extended to four 
years. That would be only a temporary measure of 
relief. We will always be behind; we could keep on add- 
ing another year and another one; we could never ed- 
ucate our law students in all of the law, and leave 
them any substantial part of their lives to practice 
it. Some sort of compromise must be reached as to the 
body of the law which we teach them, and the meth- 
ods which we use in teaching. 


And that brings me to a consideration of some 
of the newer developments in legal education which 
are taking place in our law schools at the present 
time, and of which those of you who are longest out of 
law school may be interested in hearing. I suppose 
most of this generation of lawyers are entirely fa- 
miliar with the so-called “case method” of instruc- 
tion. That is no longer a novelty. As to just what the 
case method is, if you were to require a definition 
in detail, I doubt if you could get any substantial 
number of men to agree. The case method probably 
varies almost as widely as the instructors. Each one 
of them does more or less lecturing, each one of them 
places certain reliance upon text books; all of them 
cite frequently the increasingly valuable material 
which is appearing in legal periodicals, of which there 
are now over one hundred published in the English 
language. All of them have resort to various devices 
such as requiring students to make reports upon dif- 
ferent propositions of law, and to prepare term papers 
or theses. The only thing which is common to all 
“case-methods” is the use of case-books by students 
and faculty as a basis of preparation and discussion. 

The most interesting developments in the field of 
legal education have gone beyond this method of case 
study. In some of the schools an effort is being made 


to put into the hands of students, additional material. 
For instance, if the course be in taxation the instruc- 
tor would supply materials used by economists, tax 
experts, and others, showing the actual problems in- 
volved in taxation: the kind of material which might 
come in by way of evidence in a tax case. or which 
might appear in a transcript on appeal, or it might be 
the type of material of which a judge can take ju- 
dicial notice. That, of course, presents a great diffi- 
culty in itself, because we already have too much ma- 
terial in the cases themselves. Any compromise which 
puts more material into the hands of the students 
means that the student burden of plowing through 
additional reading matter is proportionately increased. 
Another method which is being devised in some of 
the schools is that of joint “seminars”, in which a law 
professor and a professor from some other department 
such as Economics, or Sociology, together conduct 
classes. These are usually limited to small groups of 
high-grade students. In this way it is possible to get 
a larger point of view in the attempt to gain an un- 
derstanding of the more difficult problems. 


Of course, the Law Review as a method of legal 
training has come quite generally into the larger law 
schools. The members of the leading law firms are suf- 
ficiently well acquainted with the importance of law 
review work, so that members of the graduating class, 
who have been on the law review staff, are always in 
demand. If anyone ever asks the question whether or 
not there is an oversupply of lawyers, we can always say 
with perfect safety that there is never an over supply 
of law review men. It is always easy to place them. 
They are recognized as being the cream of the gradu- 
ating class. The further down the law student goes in 
the scale of scholarship, the more difficult it is, to place 
him. The reason, of course, is that law review work con- 
stitutes the most effective training for immediate 
usefulness in a law office or as the clerk of an appellate 
judge. In fact, we are training our law students better 
for appellate practice than we are for trial or office 
practice. That is certainly true of the men who stand 
at the head of the class and who participate in law 
review work. 


Another very recent experiment and one which has 
great promise is that of a legal clinic, borrowing a term 
from our medical brethren, in which an office is estab- 
lished in the law school; supervised by a director of the 
clinic, who is himself a practitioner; to which clients 
come with their cases. They receive advice or assist- 
ance just as they would in the office of a general prac- 
titioner; the students being required to conduct the 
clinic just as a young lawyer would his office, having, 
of course, the advice of the practitioner to rely upon 
whenever they get into difficulties, and being caution- 
ed to give no advice or perform any service until they 
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have secured the advice and the opinion of the man 
under whose direction they are working. 

It would take some time to describe the operation 
of the clinic, especially to a group of lawyers but, I may 
say, that you need not fear any competition from the 
clinics because they handle only charity cases and work 


in close harmony indeed with the lawyers. The one’ 


with which I am most familiar is the one at the Uni- 
versity of Southern California in Los Angeles. That 
clinic sends many clients to the lawyers and the law- 
yers send a good many charity cases to the clinic. It 
is a reciprocal arrangement. We shall have the same 
thing at Duke University, although we will be operat- 
ing under different territorial, industrial and social 
conditions, and I am looking forward to an equally in- 
teresting experiment. 

Other new methods which are being devised have 
to do with the activities of the members of law fac- 
ulties in the investigation of law in action and the de- 
vising of new and better methods. You are all familiar 
with the work of the American Law Institute in which 
a large number of law faculty men have participated. 
You are probably less familiar with the joint commit- 
tees which have been set up between law faculties and 
committees of the American Bar Association, and of 
state and local Bar Associations. In addition, this joint 
work is being extended, even more widely, to take ef- 
fect between members of law faculties and of other 
groups outside the legal profession; industrialists, tax 
experts, sociologists and social workers, psychiatrists 
and others who have problems which bring them into 
the law field in that border land area in which the 
shyster most frequently practices. 

At this point we sometimes meet the criticism that 
law schools should not go beyond instruction in the 
class room. We hear criticism that members of law fac- 
ulties are not qualified to undertake such work. Criti- 
cism is made of the work of the legal clinic, that young 
law students should not be permitted to assume such 
responsibilities. Such criticism reveals narrowness of 
thinking which gives no credit to the point of view of 
Sir William Blackstone. If we look into the fields of 
the physical sciences we see nothing at all unusual in 
men like Millikan, and Compton carrying on the most 
elaborate and extensive experiments. We take it per- 
fectly for granted that out of the institutes of research 
set up in connection with universities in those fields 
of study there should come the most advanced devel- 
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opments in their respective sciences; and we have built 
great industries upon the results of studies which have 
been made in those laboratories and under the direction 
of such men. If we have made no such progress in the 
field of social science it may be largely due to the fact 
that we lawyers, who have the greatest control over our 
social and industrial situation, have failed to use our 
opportunity for that type of leadership and have failed 
to give expression to it in the universities in the same 
way that has been done in the physical sciences. 


Now, the beginning has been made. You may ex- 
pect to see, increasingly, during the next few years 
an assumption of responsibility, and an approximation 
of the laboratory conditions of the physical sciences, in 
law schools which are adequately staffed and financed 
for such work. 


Now, do not misunderstand me. I am not sug- 
gesting that these newer methods of instruction and 
research should be substituted for the professional 
training for a lawyer. That is our first obligation and 
must continue to be. I do say, however, that the stu- 
dent who comes into contact with these newer phases 
of law school work gives much better promise of be- 
coming a real leader in the legal profession than if he 
had been trained exclusively under the old method and 
with a set, stereotyped group of courses. It is even 
more certain that the law professor, who becomes ac- 
quainted with the work of these great agencies and 
who has an appreciation of the problems of those who 
are concerned with the administration of the law, is a 
much better teacher than he would otherwise have 
been. You may be sure that we are going ahead with 
the training of lawyers for the courtroom, for the of- 
fice, for your assistance in the library, in schools 
equipped as well as we know how to equip them for 
such purposes. 


We are also going ahead with the experimental 
work which I have described, in order that we may 
provide, as time goes on, men better qualified for 
leadership and for solving the new problems of the law; 
for the discovering of the reasons why our machinery 
of justice is not operating so effectively as it might. 
By so doing, we hope more nearly to satisfy the re- 
quirements which have been established for entering 
the legal profession and for meeting the responsibili- 
ties which have been imposed upon us in return for 
the great privileges which we enjoy as its members. 
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THE NEW RULES 
Address By Justice W. H. Ellis. 


Mr. President and Members of the Florida Bar: 

On the first day of the January Term of the Su- 
preme Court the amendments to rules 11 and 20 of 
the rules governing practice in the Supreme Court 
went into effect. 

The amendment to Rule 11 makes little or no 
change in the original further than in the matter 
of the number of transcripts of the record required 
to be filed. Under the old rule three copies of the 
transcript were required, one of which to be duly 
certified. The amendment requires only one transcript 
and that one to be duly certified. 

The matter of the preparation of the transcript 
remains in all essentials the same. It must be type- 
written, printed or prepared by photostatic copies of 
originals, and the lettering is required to be sharp, 
clear and distinctly legible in black upon white unglazed 
paper. The type must be not smaller than small pica 
and double spaced between the lines. The exception 
is in cases where a document in printed form, such as 
a deed or policy of insurance, is included in the tran- 
script. An exact fac simile of such document repro- 
duced by photostatic process in its actual size may be 
used, when the reproduction is sharp and clearly leg- 
ible in black letters on white background. 

No photostatic copy of a document written in 
longhand is allowed to be embraced in a transcript 
unless the trial judge shall certify that a fac simile 
reproduction of it is essential to a consideration of 
the cause. I think that such a certificate would be 
exceedingly difficult to be conscientiously made, as 
the causes must be exceedingly few where an in- 
spection of documents written in longhand appearing in 
the cases become essential to their consideration by 
the appellate court. 

The purpose of the amendment so far is obvious. 
It is to reduce the expense of the preparation of 
transcripts and to facilitate their easy reading with 
as little strain upon the eyes of the members of the 
Court as may be secured. If transcripts are thus pre- 
pared the danger of overlooking some essential fact 
necessary to a correct judgment may be largely obvi- 
ated and counsel thus spared the embarrassment of 


preparing petitions for rehearing when such petitions 
do not proceed from an honest difference of opinion 
between counsel and the court as to the law of the 
case, which now and then crops out in the practice. 

Only one copy of the transcript which need not 
be certified is required to be served by the plaintiff 
in error or appellant upon the opposite party even 
though there may be more than one defendant in error 
or appellee. 

The rule then proceeds to make compliance with 
its terms mandatory on pain of dismissal of the cause 
either on motion of counsel or by the court on its own 
motion. But the last clause is dangerous. It provides 
that for good cause shown the court may allow fur- 
ther time to comply with the rule. It would seem 
that this clause applies to every provision of the rule 
and no standard by which to measure a “good cause” 
is provided and no penalty is imposed when indulgence 
is sought. 

There are rules of personal conduct, rules of prop- 
erty and rules of court procedure. They are, according 
to Blackstone, prescribed by the Supreme authority 
of the State commanding what is right and prohibit- 
ing what is wrong. If the Supreme Court has the su- 
preme authority to prescribe a rule of court proced- 
ure it should have the force of law. The authorities so 
hold. Keen v. State, 89 Fla. 113; 

Any deviation from the rule is a violation of law 
and if discretion is vested in the court to vary the 
terms of a rule in any case there is always danger of 
a departure from our system of government and the 
setting up of a kind of monarchical government in the 
court which may be beneficent or not according to the 
conscience of the particular persons exercising the 
authority. It has been said that “Law is a science but 
its administration is an art”. The difference in the 
abilities of lawyers consists not only in discovering 
the particular rule of law applicable in a case but in 
the ability to present it to the court in such manner 
as to aid it in adjudicating the rights of the parties 
by the most expeditious, least expensive and most ac- 
curate method. To that end rules of procedure are pre- 
scribed. 
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Out of the tendency to make of ourselves self-ap- 
pointed guardians of the people’s rights has arisen a 
kind of intolerance of the forms of law. Those who 
are prone to such activities pretend to justify them- 
selves by declaring that we want “speedy justice” 
administered according to principles of “natural jus- 
tice” bereft of technicalities and forms of law. Such 
persons affect a kind of superior knowledge to the Su- 
preme authority and by deprecating the latter as a 
sort of trick-playing and self-serving agency would 
administer what they call substantial justice which 
frequently rests upon inadequate knowledge. 

Substantial justice is a nice sounding phrase 
but like many nice sounding phrases it is difficult of 
definition and uncertain in quality. There is a maxim 
which as applied to governments means that “Discre- 
tion is the weapon of tyrants”. The word “discretion” 
has a different significance to the mind of the lay- 
man from that which it has to the mind of the lawyer, 
for it is difficlut for the layman to understand why in 
a given case the court will not depart from the forms 
or rules of law and administer what is conceived to be 
the popular idea of the natural or substantial justice 
of the case. But the lawyer understands that if the 
power was vested in a judge to declare in every case 
what he conceives to be the popular estimate of the 
right of the case, in other words, his individual notion 
of that right, there would be an end of law and in 
its place would be set up the will of an autocrat. The 
distinction between the reason of the law and the 
reason of the judge would be lost, that of the former 
would become merged in that of the latter; a rule of 
conduct or a rule of procedure today would be inap- 
plicable tomorrow. One standard of justice would be 
administered in one tribunal and a different standard 
in another according to the conscience, mentality and 
impulses of the persons serving in a judicial capacity. 
Such a power, therefore, exercised by the Supreme 
Court in deviating from its rules of procedure, from 
which there is no appeal, should be exercised with 
great caution, otherwise the court may be suspected 
of usurping a power. 

Such power is foreign to American standards, 
destructive of American ideals and a menace to gov- 
ernment according to rule. It is, at least, a perverse 
influence. 

The Supreme Court of Florida, in the case of 
O’Gara v. Hancock, 76 Fla. 1, speaking through Mr. 
Chief Justice Browne in 1918, said: “While the speedy 
determination of civil causes is to be desired, still it 
is more imperative that they be decided justly, and 
where the Chancellor considers that it will better en- 
able him to do this if additional time be granted to 
produce the testimony, his order ought not to be re- 
versed. The rules of practice are for the purpose of 
aiding in the speedy determination of causes; Courts 
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are established for the higher purpose of administra- 
tion of justice. Where the strict enforcement of the 
letter of the rules of practice tends, in the opinion 
of the trial judge, to prevent or jeopardize the latter, 
the rules should yield to the higher purpose. For this 
reason the trial judge is given much discretion in the 
matter of extending time for taking testimony, and 
unless he has clearly abused this discretion his order 
should not be reversed”. 

That thought was followed in Demos v. Walker, 
126 South. Rep. 305. In both cases there were appli- 
cations for an extension of time in which to take 
testimony. 

That situation is somewhat different from that in 
which the appellate court is in where after the trial 
of the cause, and the trial judge has to the best of 
his ability decided the case “justly”, it reaches the 
appellate court for review upon the record. No more 
testimony is to be taken, no more pleas or answers 
are to be filed, only the judgment or decree of the 
trial court is to be reviewed upon the record present- 
ed. The cause is to be heard under the rule which is 
designed to secure accuracy and celerity. Justice has 
presumably been administered and appellant has the 
burden of clearly showing the material error, if any 
has been committed by the trial court. He has pre- 
pared his case, followed it through all its phases to 
final judgment and presumably knows what points 
he relies upon to show error and therefore should have 
little difficulty in stating those points under the new 
rule. When he fails to do so in such manner as the 
rule contemplates it is difficult to imagine a situa- 
tion in which the enforcement of the rule would pre- 
vent or even jeopardize the administration of justice. 
Of course, there may be death, sickness or unavoid- 
able absence of counsel which under a good showing 
might require an extension of time in which to submit 
a proper brief, that is to say a clear statement of the 
questions involved, a proper history of the case and 
argument on the points presented. But I submit that 
in the absence of a strong showing there is no oc- 
casion for the exercise of discretion. It must be kept 
in mind that the rules were designed to facilitate 
the disposition of causes accurately and with less ex- 
pense in the appellate court. If such is not the pur- 
pose the rule has no meaning. Presumably justice has 
already been done, all discretion exercised by the trial 
court needful to administer justice. There only re- 
mains for the appellate court to consider the points 
duly and properly presented by the appellant to deter- 
mine whether as he says substantial error has been 
committed to his injury. 

“Discretion”, as the word is understood in legal 
nomenclature, is the effort to discern through rules 
of law that which is just. “Discretio est discernere per 
legem quid sit justum”. Lord Mansfield said: ‘“Discre- 
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tion when applied to a court means sound discretion 
guided by law. It must be guided by rule not by humor, 
it must not be arbitrary, vague and fanciful but legal 
and regular”. 

Mr. Minor, in his institutes, says: “It would be a 
great mistake that the discretion intended has in it 
aught of arbitrary caprice’”’. For a court, therefore, es- 
pecially one from whose judgment there is no appeal, 
to ignore the plain letter of the rules of construction 
or procedure and from one motive or another avoid the 
task of finding the correct principle and applying it 
and call that discretion is to usurp the powers of gov- 
ernment and to use the weapons of tyrants. 

A judge, therefore, should not look for power, 
but for his duty according to rule. The proper course 
therefore is to observe the rule meticulously. 

The language in the O’Gara-Hancock case there- 
fore might be appropriately amended by adding the 
phrase “‘according to rule’, so that the sentence would 
read as follows: “while the speedy determination of 
civil causes (and I would add criminal causes) is to 
be desired, still it is more imperative that they be 
decided justly, according to rule’. When a court de- 
parts from the way which leads to the fountain of 
justice by rule and follows the by-path of so-called sub- 
stantial justice, which has no guide but caprice, no limi- 
tations but conceit, its judgment is arbitrary and its 
power is tyrannical. 

The amendment to rule 20 deals entirely with 
briefs. The amendment was prepared and introduced 
by Mr. Justice Armstead Brown. Its prototype exists 
among the rules prescribed by the Supreme Court of 
Pennsylvania. Mr. Chief Justice Moschzisker, of that 
court, said that the desire of the court to “bring its 
work up to date” led it to the confining of oral argu- 
ments to one half hour to a side but to make the short 
argument effective additional rules were required and 
one of the chief of those requires a concise statement 
of the controlling questions for decision, drawn accord- 
ing to strict regulations outlined in the rule, to be in- 
cluded in the brief of every appellant. 

In Pennsylvania it was deemed necessary to adopt 
several rules to put the plan into effect. One rule al- 
lows appellant and appellee each thirty minutes in 
which to present his side of the case in oral argu- 
ment; one relates to the preparation of the record and 
the exclusion of evidence which has no relation to 
or connection with the questions raised by the assign- 
ments of error; two others relate to briefs requiring 
appellant’s brief to contain statements of the questions 
involved; one deals with the “History of the case” to 
be contained in the brief and gives meticulous instruc- 
tions as to what the “History of the case” shall com- 
prise. 

For more than thirty years the Supreme Court 
of Pennsylvania has been engaged in evolving the sys- 
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tem which it now has and which the Chief Justice said 
has enabled the court to “bring its work up to date,” 
by which is meant that when a session of the court 
closes and a new one opens “all cases on the list which 
were ready for argument and disposition had been 
heard and disposed of by opinions filed and that the 
lists are in such condition that where desired cases can 
be and many are set for argument within seven weeks 
from the perfection of the appeal or in less time where 
both sides are prepared and agree to the advancement”’. 

This very desirable result the court was enabled 
to accomplish by a strict observance and enforcement 
of the rule, as the approximately one hundred cases 
decided by that court construing the rules and covering 
a period of more than twenty years show. 

The “History of the Case” and the “Statement of 
the Questions Involved” to be included in the brief of 
appellant are treated as of superlative importance to 
the end that the court may quickly see the nature of 
the legal issue and in a general way what points it will 
be called on to decide, thus expediting the work of the 
court and tending to greater accuracy and less expense. 

The Chief Justice says that “the rule is now firm- 
ly established to the satisfaction of all concerned” and 
the “cases show a steadfast determination that the new 
requirement shall not be frittered away * * * accord- 
ingly from the beginning the rule has been rigidly en- 
forced”. 

A few instances of the result following failures to 
observe the rule as Chief Justice Moschzisker gives in 
his book may not be uninteresting. A case was nol 
prossed because the brief of appellant contained no 
statement of the question involved, 198 Pa. 250; appel- 
lant’s brief contained a statement exceeding the per- 
mitted length, the court condemned it as worthless for 
the purpose for which it was intended, viz: to enable 
the court to obtain an immediate view of the nature of 
the controversy and the profession was admonished to 
adhere strictly to the rule, 199 Pa. 331; appeals were 
nol prossed because of the undue length of the state- 
ment, 248 Pa. 120, 247 Pa. 17; 208 Pa. 233; in one case 
the court said the penalty may be inflicted even in mur- 
der cases, 220 Pa. 483. Where a particular point urged 
on appeal is not included in or suggested by the state- 
ment of questions involved the point will not be deter- 
mined. This statement is supported by the citation of 
ten cases beginning in 1916 with the 252 Pa. 267 and 
ending in 1923 with 276 Pa. 306. It was held that such 
matters were not properly raised and therefore not be- 
fore the court, 265 Pa. 572, 249 Pa. 417, 250 Pa. 45, 
261 Pa. 580, 266 Pa. 140. The author says that the 
authorities hold that “only questions which are in the 
statement or are relevant to and suggested by it will 
be reviewed.” He cites 262 Pa. 9, 266 Pa. 345, 241 Pa. 
164, 274 Pa. 124. The court, he says, does not go be- 
yond the statement of questions involved for by it coun- 
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sel limit the matters to be considered and the limita- 
tion is binding on appellant, 268 Pa. 119, 271 Pa. 479, 
275 Pa. 308, 270 Pa. 341. 

It would make this paper too long but it would 
be interesting to enumerate specimens of what the Su- 
preme Court of Pennsylvania was pleased to say con- 
stituted badly stated questions involved resulting in 
dismissal of the causes and statements which it deem- 
ed a sufficient compliance with the rule so that the 
statement would not be considered vague, indefinite 
or uncertain. 

The rules upon the subject of the preparation of 
the brief as promulgated and rigidly enforced in Penn- 
sylvania have had a most salutary effect upon liti- 
gation from its incipiency to its conclusion. In the first 
place cases are prepared with the view of eliminating 
immaterial details. Counsel find it necessary to culti- 
vate the art. Pleadings are therefore drafted accord- 
ingly, witnesses more carefully examined before a case 
is brought, counsel focusses his attention on controlling 
points, the risks to his clients which he assumes in 
disregarding the requirements of the rule is so im- 
pressed upon him that the art of administering the 
law becomes a beautiful and efficient handmaiden to 
the science. 

In an address before the Jacksonville Bar on De- 
cember 7, 1927, I said that “A brief is designed to be 
of help, not a hinderance to the court’s work. It should 
therefore succinctly but clearly state at the very begin- 
ning the points on which counsel conceive the case must 
turn; that a clear, succinct statement of the salient 
points involved in each case may be made on a page 
of typewritten matter even in the case of a record of 
a thousand pages; that such a course would make for 
expedition in the determination of the case and a high- 
er degree of accuracy in the decision’. 

It was with some such view and the example of 
Pennsylvania before us that amendments to rule 20 
were adopted. 

In adopting those amendments, which have the 
force of law, shall we adopt Pennsylvania’s construction 
of them as to their importance and binding force upon 
counsel and the court? 

Paragraph “I’’ provides that the rules “shall be 
deemed mandatory and shall apply to all cases brought 
to this court on appeal or writ of error or on writ of 
certiorari, including criminal cases”. Paragraph ‘“C” 
entitled: “Statement of Questions Involved’, in con- 
nection with paragraph “I’’, is in substance the same 
as Rule 50 of the Supreme Court of Pennsylvania, 
which that court considered was necessary to be rig- 
idly enforced to enable the court to “bring its work 
up to date.” 

If they are not rigidly enforced I doubt their 
efficacy to produce the desired result. 

The language in which they are framed is plain 
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enough to be clearly understood. Our rule is more 
liberal than the Pennsylvania rule in this particular: 
We prefer that each question shall not exceed ten or 
at most fifteen lines and that the aggregate of such 
questions should not exceed a page and a half. The 
Pennsylvania rule provides that: “The questions and 
answers in their entirety should not ordinarily exceed 
twenty lines, must never exceed one page.” 

Our rule makes no provision for the size type to 
be used. The Pennsylvania rule requires the brief to 
be printed in “type at least as large as point 10 on 
the first page of the brief, without any other matter 
appearing thereon”. The Pennsylvania rule provides 
that: “ordinarily no point will be considered which is 
not thus set forth in or necessarily suggested by the 
statement of questions involved”. Our rule has no such 
provision. But before that provision was incorporated 
in the revised rule 50 of Pennsylvania, the Supreme 
Court of that State had held such to be the binding 
effect of the rule requiring a statement of the ques- 
tions involved without such provision appearing in the 
rule. 

I apprehend that paragraph “D” entitled “History 
of the Case” is not of so much importance as para- 
graph “C” entitled “Statement of Questions Involved”. 
Of course, the history of the case should not contain 
the “pleadings, proceedings, facts and documents” ex- 
isting in the case verbatim as they appear. The rule 
explains that: “It is intended that this division of the 
brief should contain, without argument, a closely con- 
densed chronological statement in narrative form of 
the essential and pertinent history of the case, that is 
a concise and condensed statement of the essential sub- 
stance of all the pleadings, proceedings and facts which 
are necessary to be known in order to determine the 
points in controversy. In the vernacular of some pub- 
lic thoroughfares, if the rule is to be taken seriously, 
it is “some job” to comply with it. Particularly when 
we consider the facility with which counsel can ob- 
tain a certificate from the trial judge that a mass 
of immaterial testimony, irrelevant questions and un- 
related answers, are necessary to be inserted in the 
record in the form of questions and answers in order 
that the Supreme Court might intelligently under- 
stand the case, and frequently when the issues in 
the case, if any, are so obscured by an overburden of 
pleading that it is difficult to determine what it is all 
about. 

Our government is one of laws, not men. At least 
that is what we are fond of saying. We pretend that 
there is no place in our system for the person in pub- 
lic office who conceives himself to be a kind of public 
monitor, who assumes the authority to apply a rule 


_of law to one group of persons or in one situation and 


under the same circumstances deny it to another be- 
cause, according to some kind of so-called philosophy 
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of which he pretends to be a sort of Priest of the Inner 
Circle, he deems the appropriate rule of municipal 
law to be inept. 

The profession as a whole is deeply imbued with 
the doctrine that the reason of the law is the guid- 
ing star of our progress and that the nation’s hope 
lies in the rearing of a generation in whose minds 
exist the ideals of civic righteousness and whose con- 
sciences are molded by the spirit of our institutions 
and preserved to us in our constitutions by the well 
balanced thought of our people. We should therefore, 
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as a duty we owe to the State, exert ourselves in our 
professional activities to the end that the laws should 
be strictly administered and the rules of procedure 
intelligently followed to secure accuracy, celerity and 
economy in the administration of justice. 

In the affairs of man there is no greater insti- 
tution; in his language there is no greater phrase, in 
his ambition there is no greater goal and in his hopes 
no greater ideal than a court of justice where rights 
are adjudged according to rule, and unrestrained dis- 
cretion foreign to its practice. 
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DOWLING & PATTISON 


Official and General 


Shorthand Reporters 


702-4-6 Bisbee Building 
JACKSONVILLE - - - - - FLORIDA 


The 
Hotel George Washington 


cordially invites members of the Bar Association 
to make it their home while in Jacksonville. Conference 
rooms are available at all times, without charge. 
Rates—$3.00 to $5.00 Single 
$5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 


RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM 


POR YEARS 


6@Vz have continued to win verdicts over com- 
petition because our wide experience, modern 
equipment and complete stocks convinced 
the legal profession of Florida that we 
always could be depended on to take care 
of their needs efficiently and economically! 


TheH.&W.B. DREW COMPANY 


Fioripa’s Leapinc STATIONERS 


JACKSONVILLE 


LAW BOOKS FOR SALE 


I have for sale certain valuable books of the 
P. A. Vans Agnew law library, which I am selling 
at appraisal prices. Please get in touch with me 
immediately. 


This the 6th day of April, A. D. 1931. 


G. P. GARRETT, 
419 Exchange Building 


Certain Phases of the Law Relating to 
Vendor and Vendee and Their Remedies 
in Florida 


IN TWO VOLUMES 


By CHARLES P. COOPER 
of Jacksonville, Florida. 


The author has remaining a few sets of the above 
work. To close them out they will be sold at 
$10.00 per set, upon receipt of money order, 


or check with order. 


Address: 1014 Graham Building, 
Jacksonville, Florida. 


Orlando, Florida | 
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REPORTS OF OFFICERS AND COMMITTEES 


THE TREASURER’S REPORT—FLORIDA STATE BAR ASSOCIATION 


JANUARY 19, 1931 
Balance on hand in checking account, Report of 1/9/30 
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$428.70 


Balance on hand in savings account, Report of 1/9/30 


100.00 


Balance on hand Jacksonville bank Report of 1/9/30 


198.40 


TOTAL ON HAND, April 9, 1930 


$727.10 


RECEIPTS 
DUES COLLECTED 
Year Number 
1928 8 60.00 
1928 1 part payment 2.50 
1928 1 part payment 5.00 
1929 45 337.50 
1929 1 part payment 7.00 
1930 410 3,075.00 
1930 1 part payment 1.25 
1930 2 part payment (3.75) 7.50 
1930 1 part payment 5.00 
1931 5 37.50 
NEW 49 367.50 
NEW 1 part payment 3.00 
1930 5 Checks returned on account of bank 
failures 
TOTAL DUES COLLECTED 
DISBURSEMENTS 


EXPENSES FOR PRESIDENT’S OFFICE: 


Telegrams, Telephone, Supplies, Postage, etc. 
Checks 1042-1055-1059-1066 


EXPENSES FOR SECRETARY-TREASURER’S OFFICE: 


Postage, Stationery, Supplies, Printing. 
Checks 1941-1045-1046-1047-1048-1051-10521061 


1073-1074-1077-1081-1084 $ 171.98 
Telegrams and Telephone. 

Checks 1049-1053-1070-1979-1085 6.31 
Secretary’s Salary and Stenographic Help. 

Checks 1062-1068-1071-1072-1075-1076- 

1080-1082-1089 720_00 
Secretary’s Bond. Check 1039 8.75 
Traveling Expenses: Checks 1044-1063-1064 59.34 


67.50 


344.50 


8,088.75 


37.50 


370.50 


3,908.75 


37.50 


$ 113.29 


$ 966.38 


3,781.25 


$4,598.35 
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Payments to Publication Committee. 
Checks 1048-1054-1057-1060-1067-1078- 
1083-1086-1088 2,339.25 


ORLANDO CONVENTION: 


Cks. 1038-1049 for Mr. and Mrs. Wm. Draper Lew- 
is, Hon. Henry Upton Sims & Son, Ed. R. Bentley____..__.____. 70.46 
MISCELLANEOUS: 

L. C. Algee, Services reporting and transcribing 

proceedings for 1930, 23rd Annual Convention. 

Check 1050 81.60 

Efficiency Portfolio Check 1058 30.00 

Funeral Josiah Marvel for wreath and telegram. 

Check 1065 15.87 

D. Neil Ferguson, Orchestra, Ocala Conference. 

Check No. 1069 50.00 

Chas. F. Chastain. Reporting Mid-Year Conference. 

Check 1087 : 35.00 212.47 


Total Disbursements 3,701.85 


BALANCE ON HAND, JANUARY 19, 1931 $ 896.50 


The balance on hand is as follows: 
Florida National Bank, Lakeland 698.10 
Savings account—Jacksonville, Fla. 298.40 


896.50 


NOTE: The $198.40 in checking account in the Florida National Bank at Jacksonville has been put in the 
Savings Account of that bank. 


Number of new members from April 9, 1930 to January 19, 1931 50 members 
Number of members on the Florida State Bar Association rolls 821 members 


ED R. BENTLEY, 
Secretary-Treasurer. 
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COMMITTEE ON PUBLICATIONS 


To Honorable R. A. Henderson, Jr., 
President, Florida State Bar Association. 


The Committee on Publications of the Florida 
State Bar Association respectfully reports as follows: 


Since its last annual report your committee has 
continued the publication of the Florida State Bar As- 
sociation Law Journal. As heretofore, this Journal is 
published under the original contract with H. W. 
Schaefer of Jacksonville whereby a fixed sum per 
month is paid him, plus one-half of the returns from 
advertising. 


The Law Journal does not pay any amounts what- 
soever for editorial, stenographic or other services. Its 
only expenses are the actual amounts paid to Mr. 
Schaefer under the publishing contract and actual ex- 
penses of the editor for telephone, telegraphic, postage 
and other out-of-pocket expenses. 

In addition to the regular Law Journal, your com- 
mittee has done a very considerable amount of extra 
printing work during the past year in connection with 
the work of the committee on expediting Chancery 
Procedure, including the payment of the cost of report- 
ing the meetings of the Conference of Bar Delegates 
where the work of this committee was discussed. 


The payments made to the publisher include the 
printing of the January issue of the Law Journal which 
has not yet been delivered to the members of the asso- 
ciation and also includes payment for extra work of 
the publisher in getting out the printed copy of the 
reports of committees for the annual meeting on Jan- 
uary 30th. An examination of this report will show that 
your committee has kept its disbursements well with- 
in its preliminary budget figures. Your committee 
feels. however, that it is not in position to recommend 
a reduction in the amount allowed it for publication ex- 
penses. At the present time the sum of $4.50 is paid by 
the Bar Association to the committee out of the annual 
dues of each member. It is hoped that in the future it 
will be possible to recommend a reduction of this 
amount but at the present time this does not seem prac- 
tical. If your committee paid for editorial assistance, 
it would be difficult to publish the Law Journal with- 
in this budget. Under the present arrangements your 
committee has been able, by careful consideration of its 
expense account, to keep its expenses within its budget 
and at the same time to do the very large amount of 
necessary and unexpected work which it has done dur- 
ing the past year as above outlined. 


The financial statement of the committee since the 
last annual report is as follows: 


Balance in Bank May Ist, 1930 
1930 


$ 962,16 
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6-10 Florida State Bar Association $906.00 
6-17 Florida State Bar Association 213.75 
9-13 Florida State Bar Association 351.00 
9-17 Florida State Bar Association 192.00 
12-23 Florida State Bar Association 184.50 
12-30 Florida State Bar Association 196.50 
1-9 Florida State Bar Association 94.50 
1-19 Florida State Bar Association 112.50 
$2,250.75 
$3,212.91 
Amount received from advertising 
and subscriptions to Journal: 
11-17 Drew Company... 
11-17 West Publishing Company —— 350.00 
11-19 Dowling & Patterson... 25.00 
11-26 West Publishing Company — 35.00 
11-26 Yale Library (Sub) 
12-15 Drew Company . 982.00 
1-18 Subscriptions 
$ 469.50 
$3,682.41 
Disbursements: 
5-12 H. W. Schaefer 200.00 
5-17 F. C. Algee 106.00 
6-1 H. W. Schaefer 200.00 
6-24 H. W. Schaefer — 150.00 
6-24 Telephone and Telegrams _.. 21.90 
200.00 
7-26 H. W. Schaefer 150.00 
8-15 H. W. Schaefer 400.00 
9-6 H. W. Schaefer ss 200.00 
9-29 H. W. Schaefer 200.00 
9-30 Expenses account Ocala meet- 
10-30 H. H. Schaefer _ 200.00 
10-27 Telephone and Telegrams. 1.10 
10-31 H. W. Schaefer (Ocala meeting) 90.50 
11-6 Telephone and Telegrams __. 4.75 
11-18 H. W. Schaefer 
12-6 H. W. Schaefer 100.00 
12-28 H. W. Schaefer _.___ 100.00 
1-5 H. W. Schaefer 100.00 
1-19 H. W. Schaefer 
2,674.25 
Balance in Bank as of 1-22-31 $1,008.16 


Respectfully Submitted. 


JOHN C. COOPER, JR., Chairman. 


GEORGE C. BEDELL, 
W. I. EVANS, 

W. H. WATSON, 

W. H. ELLIS. 
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COMMITTEE ON AMERICAN LAW INSTITUTE 


Orlando, Florida, 
January 20th, 1931. 
Honorable R. A. Henderson, Jr.. 
President. 
Florida State Bar Association. 
Fort Myers, Florida. 
Dear Mr. Henderson: 
RE: ANNUAL REPORT OF AMERICAN 
LAW INSTITUTE COMMITTEE 

The American Law Institute Committee begs to 
report a very interesting and useful year. The Com- 
mittee has operated in entire harmony, and has been 
working steadily on a proposition of paramount im- 
portance to the Bar of the State of Florida. The work 
this year has been in connection with the annotation 
of the American Law Institute restatements of cer- 
tain subjects of the Law. The American Law Insti- 
tute is rapidly turning out restatements of a number 
of subjects of the Law which are to be stamped with 
the approval of the Institute and used as an approved 
statement of the present state of the Common Law on 
these subjects. The restatements are necessarily gen- 
eral texts on the subjects stated, having no particular 
reference to the state of the law of any particular 
State on the subject, and without citations from the 
various States to support the principles and doctrines 
set forth in the restatements. It is, therefore, neces- 
sary, in order to use the restatements, to any advan- 
tage in any particular jurisdiction, that the cases in 
that jurisdiction dealing with the subject restated be 
keyed to the restatements so that the local lawyer can 
use the restatements with some clear idea as to how 
the restatements apply in his particular jurisdiction. 

The American Law Institute is very anxious to 
have this annotation work done by a responsible 
agency in each state, and is willing to pay the expense 
of printing and distributing the several state annota- 
tions after they have been made and approved. How- 
ever, the expense and labor of preparing the state an- 
notations must be borne by the State involved. More 
as an experiment than for any other reason, the Com- 
mittee this year sought to have the American Law In- 
stitute restatement on the subject of Contracts an- 
notated for the Florida decisions. To this end various 
lawyers and firms of lawyers in the State voluntarily 
contributed funds. A list of the contributors with 
the amount of their several contributions is attached 
as an appendix to this report. After sufficient funds 
had been contributed, the Committee proceeded to ar- 
range for the annotation work through Dean Harry R. 
Trusler, of the College of Law of the University of 
Florida. The Dean persuaded Professor George W. 
Thompson of the faculty of the College of Law afore- 
said to annotate the American Law Institute restate- 


ment of the subject of Contracts to the extent that it 
has been approved by the American Law Institute. 
Professor Thompson has written a seven volume work 
on Real Property, and a two volume work on Ab- 
stracts, and was for fifteen years engaged by one of 
the largest law publishing companies in the country 
in law annotation work. He is, therefore, peculiarly 
fitted for the annotation work which he has done on 
the subject of Contracts. He has completely an- 
notated the subject of contracts for the Florida law- 
yer. To do this he has relied upon neither digests nor 
head notes, but has examined each and every Florida 
decision relating to or touching upon the subject of 
Contracts, in any way, and has made his annotations 
therefrom. 

The American Law Institute has approved 177 
sections of its proposed restatement of the subject of 
Contracts. Professor Thompson has annotated these 
177 sections, referring to all of the Florida decisions 
relative thereto. We have sent the manuscript of his 
annotations to the American Law Institute executive 
offices in Philadelphia for printing in a supplement 
form. «We hope to have proofs of these annotations 
available for distribution to interested persons at the 
annual meeting of our Association to be held at Day- 
tona Beach on January 30th. 

Professor Thompson has, however, done more 
than merely annotate the approved 177 sections of the 
American Law Institute restatement. He has com- 
pletely annotated the whole subject of Contracts with 
reference to Florida decisions, so that it will be very 
little further labor for him to finish the annotation 
work on the complete American Law Institute restate- 
ment of Contracts, after the American Law Institute 
has approved and adopted the remaining unapproved 
portion of the restatement of this subject. In other 
words, we have now available to us complete Florida 
annotations on the 177 sections of the restatement of 
the law of Contracts as approved by the American 
Law Institute, and, as soon as the American Law In- 
stitute completes its preparation and approval of the 
remaining sections of the restatement of this subject, 
we can immediately have available to us the Florida 
annotations on these additional sections. 

The labor and knowledge necessary to make these 
annotations of any value to anybody is immense, and 
I think it will be agreed by any competent Florida law- 
yer when he examines the annotation work already 
done by Professor Thompson that the annotations and 
the restatement will both be of immediate great im- 
portance to the practicing Florida lawyer. In a very 


real way the result is very much the same as if Pro- 
fessor Williston of Harvard, and Professor Corbin of 
Yale had written a book on the subject of Contracts 
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especially for the Florida lawyer. Using the restate- 
ment and Professor Thompson’s annotations thereof 
in conjunction with each other, the Florida lawyer 
can go into court much better prepared on the law of 
Contracts in Florida than ever before. 

What Professor Thompson has done is worth 
about ten times what he has been paid for it. The 
point, however, is that it is utterly impossible to fi- 
nance any further annotations in the same manner as 
we have financed these. We cannot find the annotator 
who will be satisfied to work on the same basis of 
compensation, nor, if we could, can we secure adequate 
funds by voluntary contribution. Instead of the single 
subject of Contracts, the American Law Institute 
work covers a great array of. the major subjects of 
the Law, such as: Conflict of Laws, Agency, Torts. 
Trusts, Business Associations, and Property. It will, 
possibly, cover a number of other subjects not yet en- 
tered upon. It has already cost several million dol- 
lars, and will probably cost several million more before 
it is complete. The work has been going on for some 
ten years, and now the Institute is about ready to 
pour out its restatements in such a way that, if Flor- 
ida is to keep its annotation work up to date, there 
must be annotations of at least one subject a year for 
the next five or ten years. 

Complete and satisfactory annotation work re- 
quires a study of each Florida case in the remotest 
degree dealing with the subject annotated. There is, 
possibly, a year’s drudgery to the proper annotation 
of any one subject. The man who does the annotating 
ought to have nothing else on his mind other than 
this research work, as his is a job which will take all 
the best mentality and legal ability he has available. 

The American Law Institute would prefer to work 
through the Florida State Bar Association, but the 
Florida State Bar Association has not available the 
funds to do the work. Nevertheless, the American 
Law Institute will insist that we approve the work 
done. The proper facilities, which includes ample li- 
brary facilities, are only available at two or three 
points in the State, and one of these is at the College 
of Law at the University of Florida at Gainesville. 
The time has come when we must go to the Legisla- 
ture to get the proper financial support for this kind 
of work. It has been our effort this year to accom- 
plish enough in the way of experimental work to dem- 
onstrate to the lawyers of the State that the work is 
worthwhile. It is, in fact, essential. We think that 
the annotations that we have available, the copies of 
which we hope to distribute at the Daytona Beach 
meeting to the members of the Association present 
there, will speak for themselves so loudly that all the 
lawyers of the State will be convinced of the necessity 
for further immediate annotation work of the same 
character and caliber. 


We have a definite proposal to make. It is this: 

We propose that the Association appoint a com- 
mittee to present to the President of the University of 
Florida, and to the Board of Control of State Institu- 
tions, and to the Legislature of the State of Florida, 
the recommendation that provision be made in the 
budget of the College of Law of the University of 
Florida for next and ensuing scholastic years for the 
appointment of an additional research professor, ad- 
ditional to the seven professors, including the Dean, 
now on the faculty of the State College of Law. This 
research professor should be paid the sum of $4,500.00 
annually for his services, and should be employed pri- 
marily upon annotation work in connection with the 
American Law Institute restatements, but should be 
available to the Dean of the College of Law for such 
additional reasonable duties as his time will permit 
him to perform. 

We believe the facilities necessary for proper an- 
notation work by this research professor are avail- 
able at the College of Law at Gainesville without fur- 
ther expense. We believe that the services rendered 
by this research professor to the Bar of the State of 
Florida through his annotation work will be such as 
to make it not only appropriate but necessary that 
this additional expense for his services be incurred. 
We believe that the standing of the College of Law as 
a law school will be improved by the employment of 
this additional professor on its faculty. We are satis- 
fied that the present professors employed on the fac- 
ulty of the College of Law, each and every one of 
them, are too busy to be burdened with any additional 
duties of the kind and character to be assigned to the 
additional professor referred to. We are sure that an 
inquiry into the situation with reference to the prac- 
tice in all the leading law schools of the East will de- 
velop the fact that research professorships of the 
character here recommended are considered not only 
useful but necessary adjuncts to the proper develop- 
ment of the standing of the College of Law. 

As a most practicable and simple method of im- 
proving the practice of law and the meting out of jus- 
tice in our courts at a negligible expense, we submit 
that the recommendation we make herewith is worthy 
of careful consideration. 


Respectfully submitted, 


G. P. GARRETT, 
Chairman, American Law 

Tnstitute Committee. 
HARRY R. TRUSLER, 
T. M. SHACKLEFORD, JR., 
SAMUEL PASCO, 
SCOTT M. LOFTIN, 

Members of Committee. 
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Appendix No. 1. 
LIST OF CONTRIBUTORS TO AMERICAN LAW 
INSTITUTE ANNOTATION FUND 


Name Address Amount 
Anderson, Robert H., Jacksonville, Florida __ $ 25.00 
Beall, Phillip D., Pensacola. Florida —.....----..- 25.00 
Evans & Mershon, Miami, Florida _ be 25.00 
Fleming, Hamilton, Diver, Léohiiter: & Flem- 

ing, Jacksonville, Florida 25.00 
Garrett, George P., Orlando, Florida... 25.00 
Giles & Gurney, Orlando, Florida _..._..-__-__- 25.00 
Hillsborough County Bar Association, Tampa, 

Florida 50.00 
Hunter, Judge William, Tampa, Florida... 25.00 
Henderson & Franklin, Fort Myers, Florida .. 25.00 
Jacksonville Bar Association, Jacksonville, 

Florida 50.00 
Knight, Adair, Cooper & Osborne, Jackson- 

ville, Florida 25.00 
Knight, Thompson & Turner, Tampa, Florida 25.00 
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Kay, Adams, Ragland & Kurz, Jacksonville, 


Florida 25.00 
Loftin, Stokes & Calkins, Miami, Florida... 25.00 
L’Engle & Shands, Jacksonville, Florida 25.00 
McKay, Withers & Ramsey, Tampa, Florida 25.00 
Mabry, Reaves & White, Tampa, Florida ___. 25.00 
Maguire & Voorhis, Orlando, Florida —_______.. 25.00 
MacFarlane, Pettingill, MacFarlane & Fowler, 

Tampa, Florida 25.00 
Patterson, Giles J., Jacksonville, Florida. 25.00 
Shackleford, T. M., Jr., Tampa, Florida —__... 25.00 
Stockton, Ulmer & Murchison, Jacksonville, 

Florida 25.00 
Sutton, Tillman & Reeves, Tampa, Florida 25.00 
Shutts & Bowen, Miami, Florida 25.00 
Wideman, Wideman & Wardlaw, West Palm 

Beach, Florida 25.00 
Whitaker, Himes & Whitaker, Tampa, Florida 25.00 

Total Amount Contributed $700.00 


1931 REPORT OF COMMITTEE ON NOTEWORTHY 
CHANGES IN STATUTORY LAW ON ITEMS 
NOS. 5, 6, 8, 9, 10, 11, 12, 18, 14, 15 AND 17 

Clearwater, Florida, January 138, 1931. 

Hon. R. A. Henderson, 
President, Florida State Bar Association, 
Fort Myers, Florida. 
Dear Sir: 

Your Committee on the Report of Committee 
on Noteworthy Changes in Statutory Law on Items 5, 
6, 8, 9, 10, 11, 12, 18, 14, 15 and 17 begs leave to 
report that we have considered as they were referred 
to us: 

1st. Section 5 of said Report, relative to the 
Collection Laws. we have prepared a bill covering 
this item and believe that it is at least a step in the 
right direction. This subject covers a large field and 
will necessitate a great many changes as embodied 
in the original report of the Committee on Noteworthy 
Changes in Statutory Laws, and we particularly en- 


dorse Items 1, 4, 6, 7, 8, 15 of the original Report of — 


said Committee and trust that favorable action will be 
taken upon these items. 

2nd. We respectfully submit herewith a bill cov- 
ering Section 6 of said Report relating to the Estates 
by Entireties. It is the opinion of the Committee that 
Estates by entireties should be entirely abolished. 

8rd. Regarding Section 5 of the Report to Gar- 
nishment Laws..We have been unable to agree upon 
any bill providing for the subjection of a portion of 
debtor’s wages and suggest that we are still working 
on it. 

4th. We submit herewith a Bill covering Section 
9 of said Report relating to the per diem and mileage 


of witnesses in criminal cases and trust that same will 
receive favorable consideration. 

5th. We submit herewith a joint Resolution cover- 
ing Section 10, relating to prosecutions and feionies 
other than the capital cases by information of the pros- 
ecuting officer of the Court and earnestly recommend 
that the same be vigorously presented to the next Leg- 
islature, as we deem this a most important change in 
our law. 

6th. Section 11, relating to qualifications of grand 
jurors. We think the evil spoken of in this section has 
been eliminated by the recent decision of the Supreme 
Court in the Lake case, therefore, nothing further is 
needed in this connection. 

7th. Section 12, relating to demurrers to answers 
in Chancery. We think that this section is being dealt 
with by Committee on Chancery practice, of which 
Mr. E. G. L’Engle of Jacksonville is Chairman, and 
that our report in this connection would be a duplica- 
tion, perhaps a handicap, in that committee, therefore, 
we suggest that this section be left to the Committee. 

8th. Relating to Section 13 of the said Report, re- 
lating to newspapers printed in certain Counties, we 
submit herewith a Bill which we believe corrects the 
evil mentioned in said section. 

9th. Section 14, relating to signing of warrants 
by the Treasurers of Drainage Districts. There was 
no one on this committee familiar with this subject and 
we have requested that you, being familiar with the 
subject, prepare a bill covering the matter, although it 
is the sense of the Committee that the warrants should 
be countersigned as set forth in said Section. 

19th. Section 15 relates to a plea of general issue 
in contract actions and it is the sense of the Com- 
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mittee that all pleas of general issue in contract actions 
should be accompanied by an affidavit of the facts 
setting forth the defense in short and simple terms 
which might be tested on motion for judgment but as 
there is an effort being made to give the Supreme 
Court the right to make rules for the guidance of the 
lower Courts. It is our opinion that the efforts of the 
Bar should be directed to secure such power for the 
Court and leave this subject for that Court to handle 
along with many other matters and evils to be dealt 
with. 
llth. Section 17, relating to the personal sig- 
nature of the defendants to answers and demurrers 
in chancery. We respectfully submit that this section 
should be left to the Committee of which Mr. L’Engle 
is Chairman, as it deals with Chancery Practice and 
therefore we have not prepared any bill thereon. 
Respectfully submitted, 

Jas. W. Morris 

M. Caraballo 

J. Rex Farrior 

L. L. Parks 

John U. Bird: ~- 


AN ACT TO ABOLISH TENANCIES BY 
THE ENTIRETY 
BE IT ENACTED BY THE LEGISLATURE OF THE 

STATE OF FLORIDA: 

SECTION I. Tenancies by the entirety are hereby 
abolished. ; 

SECTION II. That any conveyance or transfer of 
real or personal property or any interest therein after 
the date when this Act becomes a law, under such cir- 
cumstances that a tenancy by the entirety would have 
been created had said tenancy not been abolished will 
operate to vest in said grantees the title conveyed as 
tenants in common and subject to all laws applicable 
to such tenure. 

SECTION III. This Act shall not be retroactive. 

SECTION IV. This Act shall take effect imme- 
diately upon becoming a law. 

JOINT RESOLUTION NO. 

A JOINT RESOLUTION PROPOSING an Amend- 
ment to Section X of the Declaration of Rights of 
the Constitution of the State of Florida, Relating to 
Prosecution for Felony. 

BE IT RESOLVED BY THE LEGISLATURE OF THE 

STATE OF FLORIDA: 

That the following amendment to Section X of 
the Declaration of Rights of the Constitution of the 
State of Florida, relative to prosecution for felony, be 
and the same is hereby agreed to and the same shall 
be submitted to the electors of the State of Florida 
at the General Election to be held on the first Tues- 
day after the first Monday in. November, A. D. 1934, 
for ratification or rejection, to-wit: 
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Section X. No person shall be tried for a capital 
crime unless on presentment or indictment by a Grand 
Jury, except as is otherwise provided in this Consti- 
tution, and except in cases of impeachment, and in 
cases in the militia when in active service in time of 
war, or which the State, with the consent of Congress, 
may keep, in time of peace. 

All prosecutions for crime, except capital crimes. 
may be had and maintained on behalf of the State 
upon information filed by the prosecuting officer of 
the Court having jurisdiction of such crimes, or upon 
indictment or presentment by a Grand Jury. 

AN ACT PROVIDING FOR THE RECOVERY OF 
ATTORNEY’S FEES IN SUIT FOR PERSONAL 
SERVICES RENDERED, LABOR PERFORMED. 
OR MATERIAL FURNISHED. 

That if any plaintiff, or complainant, having a 
valid bona fide claim for less than $1,000.00, against 
any person or corporation, doing business in this State, 
for personal services rendered, or for labor done, or 
for material, or for goods, wares or merchandise, fur- 
nished shall prevail in any of the Courts of this State 


and obtain a judgment or decree for at least ninety 


per cent of the amount claimed to be due, the Court 
or the jury, as the case may be, shall allow such plain- 
tiff, or complainant, a reasonable attorney’s fee, to be 
fixed by the Court, or jury, as the case may be, provid- 
ed that said attorney’s fee shall not exceed Twenty- 
five Dollars, if the amount recovered does not exceed 
One Hundred Dollars, and shall not exceed Twenty- 
five Dollars, plus ten per cent of any amount recov- 
ered greater than One Hundred Dollars; and provided 
that when the party sued has made a tender of the 
amount which he admits to be due, or shall within 
ten days from the service of process upon him, or it. 
make tender of the amount which he admits to be 
due, plus such court costs as have been incurred, and 
when the recovery does not exceed the amount so 
tendered, then the plaintiff, or complainant shall not 
be allowed any attorney’s fees, but the party sued 
shall thereupon be allowed a reasonable attorney’s 
fee, to be fixed by the jury, or judge if there be no 
jury, provided that said attorney’s fees so allowed 
parties defendant shall not exceed Fifteen Dollars, if 
the amount sued for does not exceed One Hundred 
Fifty and 00/100 Dollars, and shall not exceed ten 
per cent of any amount sued for greater than One 
Hundred Fifty and 00/100 Dollars. 

Provided, however, that nothing in this Act shall 
be construed to repeal or in any manner affect any 
provision of the law now in force giving a remedy to 
persons having. claims of the character mentioned in 
this Act, but the same shall be considered as cumu- 
lative of all other remedies given to such persons or 
corporations. 

AN ACT TO PROVIDE FOR THE PAYMENT OF EX- 

PENSES TO WITNESSES TESTIFYING IN CER- 


| 
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TAIN CAUSES IN THE CIRCUIT COURTS AND 
CRIMINAL COURTS OF RECORD OF THIS 
STATE. 

BE IT ENACTED BY THE LEGISLATURE OF THE 

STATE OF FLORIDA: 

Section 1: In any cause tried in the Circuit Courts 
or Criminal Courts of Record of this State wherein the 
State of Florida is Plaintiff and the Defendant is 
charged with the commission of a felony, if the judge 
of said Court sitting in the trial of said cause, who 
at the time of said trial. resided beyond the State of 
Florida, was a material witness therein and the tes- 
timony given by the said witness was not merely cu- 
mulative and who in the discretion of said judge shouid 
be reimbursed for the expense to him of testifying in 
said cause, the Board of County Commissioners, upon 
receipt of such certificate by the judge, are authorized 
and required to pay to said witness the usual per diem 
of witnesses and usual mileage from the place of res- 
idence of said witness to place of trial. 

Section 2: This Act shall become effective upon 
approval by the Governor. 
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AN ACT TO AMEND SECTION 4666 OF COMPILED 
GENERAL LAWS 1927 BEING THE SAME AS 
SECTION 2942 OF REVISED GENERAL STAT- 
UTES 1920 RELATING TO PUBLICATION OF 
LEGAL AND OFFICIAL ADVERTISEMENTS. 

BE IT ENACTED BY THE LEGISLATURE OF THE 
STATE OF FLORIDA: 

Section 1. That Section 4666 Compiled General 
Laws of Florida 1927 being the same as Section 2942 
Revised General Statutes of Florida 1920 be and the 
same is amended to read as follows: 

“Section 4666 (2942) WHERE TO BE PUB- 
LISHED. Official and legal advertisements re- 
lating to any proceedings in any court in this 
state, and all legal notices and advertisements of 
Sheriffs or Tax Collectors, unless otherwise pro- 
vided by law, shall be published in the county 
where such publication is required to be made.” 
Section 2. That ali laws and parts of laws in con- 

flict herewith be and the same are hereby repealed. 

Section 5. That this Act shall go into effect im- 
mediately upon its becoming a law. 


REPORT OF THE SPECIAL COMMITTEE OF THE 

FLORIDA STATE BAR ASSOCIATION APPOINTED 

TO CONSIDER CREATION OF DOMESTIC RELA- 
TIONS COURTS AND NEEDED CHANGES IN’ 

JUVENILE LAWS 

TO THE HONORABLE R. A. HENDERSON, JR.., 

PRESIDENT, FLORIDA STATE BAR 

ASSOCIATION. 

Sir: 

Your Special Committee, appointed following the 
adoption by unanimous vote of a Resolution calling for 
the study of the feasibility of the creation of Domestic 
Relations Courts in the more populous counties of the 
State of Florida, as well as needed changes in the laws 
of the State affecting the Juvenile Courts, and kindred 
subjects, takes pleasure in submitting the following 
recommendations: 

DOMESTIC RELATIONS COURTS 

The establishment of Courts of Domestic Rela- 
tions in the more populous counties of the State in 
the opinion of your Committee would be advantageous 
to the State and give needed relief to the overcrowded 
Chancery Courts, but after investigation and confer- 
ences had with jurists, lawyers and legislators, we 
conclude that due to adverse economic conditions now 
prevailing in Florida, it would not be advisable to pre- 
sent to the next Legislature a measure or measures 
creating such Courts, either by general or special law, 
as separate and distinct tribunals. 

A Court of Domestic Relations as a branch of the 
Circuit Court in counties having two or more Circuit 
Judges could be established without amendment to the 


Constitution, and one of the Judges assigned to pre- 
side over such Division, as now prevails in other 
States. Such Courts to have jurisdiction of divorce, 
separate maintenance, alimony, custody of children, 
and such other kindred matters as may be provided 
by law; such Courts likewise to have a simplified form 
of pleading and practice, without regard to the stat- 
utes and rules relating to pleading and practice in 
Courts of Equity. Such a Court in order to properly 
function should have trained probation officers and 
sufficient clerical help to keep adequate records re- 
garding all domestic problems coming to the attention 
of the Court. 

At the last session of the Legislature a Concur- 
rent Resolution was passed requesting the Governor 
to appoint a committee to study and make a survey 
regarding juvenile dependency and delinquency, this 
to be done with the assistance of the State Board of 
Public Welfare. The Governor’s Advisory Committee 
has completed the survey and in conjunction with the 
State Board of Public Welfare has made certain rec- 
ommendations in its report of needed changes in the 
laws of this State regarding the welfare of children 
and the Juvenile Courts. This report has been sub- 
mitted to our Committee and appears to be full and 
complete. Therefore, we do not deem it necessary to 
make further suggestions on the subject, but we here- 
by endorse the report of the Governor’s Advisory 
Committee, which is hereto attached and made a part 
of this report, and we recommend that the Florida 
State Bar Association, through its proper committee 
lend its aid in the preparation of bills to be introduced 
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at the next session of the Legislature for the purpose 
of having same enacted into laws for the better wel- 
fare of the youth of the State of Florida. 
Respectfully submitted, 
- EDITH M. ATKINSON, 
Chairman. 
S. L. HOLLAND. 
CLAUDE PEPPER. 
DANIEL A. SIMMONS. 
S. P. ROBINEAU. 


SURVEY OF JUVENILE DEPENDENCY AND 
DELINQUENCY 


Recommendations of the Governor’s Advisory 
Committee and the State Board of Public Welfare to 
the legislature of 1931. 

Note: This survey was conducted by the State Board 
of Public Welfare at the request of the legisla- 
ture of 1929. The Board was assisted by an 
advisory committee appointed by the Governor 
composed of the following members: 

Judge W. Raleigh Petteway, Tampa, Chairman. 
Hon. Edna G. Fuller, Orlando. 

Rev. A. Fred Turner, Jacksonville. 

Supt. W. S. Cawthon, Tallahassee. 

Hon. A. S. Welsh (deceased), St. Petersburg. 

The survey of delinquency was conducted by the 
National Probation Association. The survey of de- 
pendency was conducted by the staff of the State 
Board of Public Welfare. Many recommendations to 
be carried out in future years were made but the ones 
demanding most immediate action, all of which re- 
quire no appropriation, are herewith submitted. 
PROBATION AND PAROLE 

Creation of a Bureau of Probation and Parole, 
with a director, within the State Board of Public Wel- 
fare, the duties of which would include: 

1. Seeing that the laws affecting children are 

observed on the part of the various courts. 

2. Assisting in conducting examinations for pro- 
bation officers, from which an eligible list for 
appointment would be submitted to the 
governor. 

8. Education of the community and courts to 
the need and proper use of probation. 

4. Toprepare a system of uniform juvenile court 
record forms and require reports to be sent 
to the SBPW regarding delinquency and ju- 
venile court work. 

DEPENDENT CHILDREN 

Provision prohibiting juvenile and county judges 
from committing children to child caring agencies that 
are not licensed by the State Board of Public Welfare, 
county and state institutions excepted. Abolish sec- 


tion permitting judge to commit children to any 
citizen. 

Abolish the obsolete law permitting the appren- 
ticeship of children. 


AGE OF CONSENT 

Provision in the law that parents may not give 
consent to marriage of a girl under 16 or a boy un- 
der 18. 

Requiring documentary evidence of age to be sub- 
mitted before marriage license may be secured, in- 
stead of mere affidavit of parties to the marriage or 
their parents. 

GUARDIANSHIP 

Guardianship of the person of the child should be 
distinguished from guardianship of the property. 
Guardianship of the person to be by order of the coun- 
ty judge or juvenile judge where such special courts 
exist. Repeal that section which permits parents with 
witnesses only, to assign guardianship of their chil- 
dren without court record. 

ADOPTIONS 

Amend the law to require a trial period of at 
least six months between placement and final decree. 

Consent to adoption only to be given by: 

1. A child caring agency licensed to place chil- 
dren by the State Board of Public Welfare. 

2. <A juvenile court when the child is a ward of 
such court. 

8. The State Board of Public Welfare in all 
other cases. 

(Note: The purpose of the above law is to prohibit the 
indiscriminate placing of children by parents 
and to better safeguard the welfare of the 
child, by providing for investigation of the 
merits of the foster parents.) 

BASTARDY 

Amend the law providing for: 

A. Right of any pregnant woman to make com- 
plaint against the reputed father instead of 
single women only. 

B. Provision that jury trial may be waived with 
consent of both parties. 

C. Provision that paternity may be admitted. 
and recorded in the court after informal 
hearing, if the father does not wish court 
action. 

D. Abolish the maximum limit of $50 per an- 
num for support of child and the limit of ten 
years for which it is to be paid. Leave both 
to the discretion of the judge to be deter- 
mined by the circumstances of the individual 
case. 


COMPULSORY SCHOOL ATTENDANCE 
Revise the law, placing all authority for requir- 
ing attendance in the attendance officer (which office 
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is now declared unconstitutional) so that other coun- 
ty officers may file complaint in court. 
GIRLS’ AND BOYS’ INDUSTRIAL SCHOOLS 

Repeal that part of the law which permits de- 
pendent children being committed to the Boys’ and 
Girls’ Industrial School. 

Provide for indeterminate sentence and abolish 
the alternative sentence which may be confinement in 
a jail or the Prison Farm. 

JUVENILE COURTS 

Redefine “dependent child.” 

Children whose misconduct amounts to a viola- 
tion of law, if brought into court at all, should be first 
brought into a court under delinquency proceedings. 
They should not be “charged with a crime” and prose- 
cuted in the criminal courts unless the juvenile court, 
after investigation, waives jurisdiction in favor of a 
criminal trial in cases of serious offenses by children 
over sixteen years of age. 

The Juvenile Court should have exclusive original 
jurisdiction over children’s cases. 

Jurisdiction over parents and other adults should 
be definitely given to the Juvenile Court in all cases 
of contributing to delinquency and dependency of 
children. 

Commitment of mentally defective children 
should be a function of the Juvenile Court. 

Jurisdiction over adoption and authority to ap- 
point guardians should be given to the Juvenile Court. 

Many states are seeing the wisdom of raising the 
age limit of jurisdiction over children to eighteen 
years with discretionary power to retain jurisdiction 
until twenty-one years, in the Juvenile Court. 


REPORT OF COMMITTEE ON CRIMINAL LAW 
AND CRIMINAL PROCEDURE 
TO THE FLORIDA STATE BAR ASSOCIATION: 

We, the undersigned members of the Committee 
on Criminal Law and Procedure, beg leave to report 
and recommend the following: 

1. We recommend the repeal of Sections 4446, 
4448, 4449, and 4450 of the Compiled General Laws of 
Florida, 1927, relating to the selection of jurors by 
County Commissioners. The General Act covers 
every situation contemplated by said Sections. Sec- 
tions 4448, 4449, and 4450 are nothing more than re- 
statements of the provisions covered by Section 4444. 
Section 4446 makes it uncertain whether County 
Commissioners in counties of less than six thousand 
should act under said section or under Section 4444. 

2. An act providing that an indictment shall 
~ never be quashed or plea in abatement sustained be- 
cause of any irregularity in the selection, drawing, 
summoning, or impaneling of the Grand Jury return- 
ing such indictment, or because of the disqualifica- 
tion of an individual Grand Juror, unless it is made to 


appear to the satisfaction of the Court that such ir- 
regularity was the result of fraud, corruption, or 
collusion. 

3. We recommend a constitutional amendment 
giving the power to state attorneys to file informa- 
tion in all cases except capital. 

4. That whenever a grand jury, upon the rec- 
ommendation of the state attorney and under the di- 
rection of the circuit judge, returns an indictment 
charging an offense triable in a criminal court of rec- 
ord, that said indictment be certified to the criminal 
court of record and that the solicitor be authorized to 
place the defendant on trial on such indictment with- 
out re-examining the witnesses for the state and filing 
an information. 

Recently the Grand Jury was in session in Hills- 
borough County for over two months, investigating 
alleged fraud committed in the primary election. 
More than two hundred witnesses went before the 
Grand Jury. Many indictments were returned. The 
Solicitor of the Criminal Court, under the present law, 
was compelled to have the same witnesses that ap- 
peared before the Grand Jury come before him and 
testify before he could file an information charging 
the same offenses charged in such indictments. This 
doubled the expense for the county and was unneces- 
sary. Such procedure also enables a solicitor, if he 
should so desire, to refuse to file an information based 
on the indictment. 

5. That a law be enacted providing that no in- 
dictment or information for perjury, or for suborna- 
tion of, solicitation of, conspiracy or attempt to com- 
mit perjury shall be invalid or insufficient for the 
reason that it does not set forth any part of the rec- 
ords or proceedings with which the oath was con- 
nected, or the commission or authority of the court 
or other official before whom the perjury was com- 
mitted or was to have been committed, or the form 
of the oath or affirmation, or the manner of adminis- 


tering the same. 


6. That each division of the Supreme Court be 
constituted a separate entity with full power to de- 
cide all cases submitted to it without the concurrence 
of the members of the other division. 

7. That pleas in abatement to indictments be 
abolished and that all questions that can now be pre- 
sented by pleas in abatement be presented by motions 
to quash. 

H. S. PHILLIPS, 
Chairman. 
ROBT. R. TAYLOR, JR. 
C. B. PEELER. 
J. MCHENRY JONES, 
As to Recommendations 
No. 1-3-4. 
L. L. FABISINSKI. 


{ 
| 
| 
3 
i 
| 
4 
be 
3 
ad 
q 
q 
i 
a 
= 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 565 


REPORT OF COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL REFORM 


TO THE HONORABLE R. A. HENDERSON, JR., 
PRESIDENT, FLORIDA STATE BAR 
ASSOCIATION. 


Your Committee on Judicial Administration and 
Legal Reform has confined its efforts to a revision of 
the judiciary article of the Constitution (Article V). 
It submits herewith a proposed revision. Briefly, the 
plan contemplates three courts, a Supreme Court, a 
Circuit Court and a County Judges Court and the 
elimination of all others. The Supreme Court shall 
retain substantially its present jurisdiction. The 
County Judges Court shall have jurisdiction of civil 
matters up to $500.00 and such criminal cases as the 
Legislature shall prescribe. The County Judge shall 
also act as a committing Magistrate and issue licenses. 
He shall have no probate jurisdiction. 

The residuum of judicial power shall vest in the 
Circuit Courts. Each county shall have one Circuit 
Judge and as many more as are necessary. They shall 
exercise all nisi prius jurisdiction except that con- 
ferred on the County Judge. 

The committee believes that this will facilitate 
the administration of justice as well as make it more 
economical. It will also make uniform the practice of 
law in the several counties of the State and do away 
with the present cumbersome machinery. 

The revision contemplates an additional Justice 
of the Supreme Court and ten year terms, as well as 
the functioning of four Justices along the lines 
planned by the Federal Circuit Court of Appeals. 

It favors the rule making power, the appointment 
of judges and the filing of informations by State 
Attorneys. 

A tentative draft of the proposed revision is at- 
tached herewith. 


Respectfully, 
ROBERT H. ANDERSON, 
Chairman. 
ARTICLE V 


JUDICIARY DEPARTMENT 

Section 1. The judicial power of the State shall 
be vested in a Supreme Court, Circuit Courts, County 
Judges Court and such other courts or Commissions 
as the Legislature may from time to time ordain and 
establish. The Legislature may prescribe the com- 
pensation of the Justices and judges of the several 
courts. 

Section 2. The Supreme Court shall consist of a 
Chief Justice of the State of Florida and six associate 
Justices who shall be appointed by the Governor by 
and with the advice and consent of the Senate and 
shall hold their offices respectively for the term of 
ten years. 

The Chief Justice of the State of Florida shall be 
the chief administrative officer of the Judicial De- 


partment. He shall have the power to assign to any 
of the other Justices of the Supreme Court the duty 
of sitting at any time or times or upon any case or 
cases. He shall also have the power to assign any 
Circuit or County Judge to hold court and try and de- 
termine or hear causes in any other court of like 
jurisdiction. 

Any four Justices of the Supreme Court shall 
compose the Court and have power to sit, hear, de- 
cide and determine causes and make appropriate or- 
ders therein without the concurrences of the other 
members. 

Section 3. No person shall ever be appointed as 
a Justice of the Supreme Court, or Judge of a Circuit 
Court, who is not twenty-five years of age and an at- 
torney at law. 

Section 4. The Supreme Court shall have appel- 
late jurisdiction in all cases at law and in equity orig- 
inating in the Circuit Courts. The court shall have 
the power to issue writs of mandamus, certiorari, pro- 
hibition, quo warranto, habeas corpus and all other 
writs necessary or proper to the complete exercise of 
its jurisdiction. Each of the Justices shall have 
power to issue writs of habeas corpus to any part of 
the State upon petition by or on behalf of any person 
held in custody and make such writs returnable be- 
fore himself or the Supreme Court. or any Justice 
thereof, or before any Circuit Judge. 

Section 5. The Supreme Court shall have power 
to prescribe, from time to time, the rules, forms of 
process, writs, pleadings, motions and the practice and 
procedure in actions at law and suits in equity pend- 
ing on it or any other court of this State and after the 
same shall have become effective all laws in conflict 
therewith shall be of no force or effect. 


Section 6. The Court shall have power to ap- 
point a clerk and a marshal and prescribe the duties 
of each. Their compensation shall be fixed by law. 

Section 7. In each and every county in the State 
of Florida there shall be one Circuit Judge and such 
additional circuit judges as the Legislature may from 
time to time provide. The Legislature shall have full 
power to create and abolish additional circuit judge- 
ships. 


Section 8. The Legislature shall fix the salary 
of the several Justices and judges and the same shall 
be paid monthly from the State Treasury in the man- 
ner and form prescribed by law and the Legislature 
shall have full power to graduate the salaries of the 
several circuit judges upon any reasonable basis. 

Section 9. The several circuit judges shall be ap- 
pointed by the Governor by and with the advice and 
consent of the Senate and each shall hold office for the 
term of six years. 


Section 10. The Circuit Courts shall have gen- 
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eral, exclusive and original jurisdiction of all cases at 
law and in equity, not cognizable by any inferior 
court, and final appellate jurisdiction, subject to re- 
view by the Supreme Court on writ of certiorari, of 
all cases arising in any inferior court, including mu- 
nicipal courts. The Circuit Courts and Circuit Judges 
shall have power to issue writs of mandamus, injunc- 
tion, quo warranto, certiorari, prohibition, habeas cor- 
pus and all other writs proper and necessary to the 
complete exercise of their jurisdiction. 

Section 11. A Circuit Judge may appoint in each 
county in his circuit one or more attorneys at law, to 
be Court Commissioners, who shall have power in the 
absence from the county of the Circuit Judge, to al- 
low writs of injunction, and to issue writs of habeas 
corpus, returnable before himself or the Circuit Judge. 
Their orders in such matters may be reviewed by the 
Circuit Judge, and confirmed, qualified or vacated. 
They may be removed by the Circuit Judge. The 
Legislature may confer upon them further powers, not 
judicial, and shall fix their compensation. 

Section 12. The Governor, by and with the con- 
sent of the Senate, shall appoint a State Attorney in 
each judicial circuit, whose duties shall be prescribed 
by law, and who shall hold office for four years. 
There shall be elected in each county a Sheriff, and 
a Clerk of the Circuit Court who shall also be clerk 
of the County Judge’s Court, except in counties where 
there are Criminal Courts, and of the Board of County 
Commissioners, and Recorder and ex-officio Auditor 
of the County, each of whom shall hold office for four 
years. Their duties shall be prescribed by law. 

Section 138. The State Attorney shall have pow- 
er to file an information in all cases where a grand 
jury may find an indictment. 

Section 14. The County Judge shall have juris- 
diction in all cases at law where the demand or value 
of property involved shall not exceed Five Hundred 
Dollars, ef proceedings relating to the forcible entry 
or unlawful detention of lands and tenements and pro- 
ceedings for eviction of tenants and of distress rent 
and such criminal cases as the Legislature may pre- 
scribe. He shall have the power of a committing Mag- 
istrate and shall issue all licenses required by law to 


be issued in the county. 

Section 15. When any civil case at law in which 
the Judge is disqualified shall be called for trial in a 
Circuit or County Judges Court, the parties may 
agree upon an attorney at law, who shall be Judge ad 
litem, and shall preside over the trial of and make or- 
ders in said cause as if he were Judge of the Court. 
The parties may, however, transfer the cause to an- 
other Circuit Court or County Court, as the case may 
be, or may have the case submitted to a referee. 

Section 16. Any civil cause may be tried before 
a practicing attorney as referee upon the application 
of the parties and an order from the court in whose 
jurisdiction the case may be, authorizing such trial 
and appointing such referee. The referee shall keep 
a complete record of the case, including the evidence 
taken, and such record shall be filed with the papers 
in the case in the office of the clerk; and the cause 
shall be subject to an appeal in the manner prescribed 
by law. 

Section 17. The Legislature may clothe any 
railroad or public utility commission with judicial 
powers in all matters connected with the functions of 
their offices but an appeal may be taken from any 
order issued by any such body or commission to the 
Supreme Court of Florida, and the power of the Su- 
preme Court to issue writs of certiorari, mandamus, 
prohibition and quo warranto shall fully extend to 
every such commission. _ 

Section 18. All judicial officers in this State 
shall be conservators of the peace. . 

Section 19. The style of all process shall be “The 
State of Florida” and all prosecutions shall be con- 
ducted in the name and by the authority of the State. 

Section 20. The number of jurors for the trial 
in any court may be fixed by law, but shall not be 
less than six in any case; Provided: that the Legisla- 
ture shall have power to prescribe for the finding of 
verdicts without the unanimous concurrence of the 
jurors in such cases as it shall see fit. 

Section 21. No person shall ever be appointed as 
a Justice of the Supreme Court or Judge of a Circuit 
who is the nominee of any party primary or political 
convention. 


COMMITTEE ON APPELLATE COURTS 


To Honorable R. A. Henderson, President, 
Florida State Bar Association, 

Fort Myers, Florida. 

SIR: 


The Committee on Appellate Courts conceived its 
primary function to be to propose measures for the 
relief of the Supreme Court. 


Immediately after notice of their appointment the 
members met in Jacksonville for preliminary discus- 


sion of the task assigned to the committee. At this 
meeting it was resolved to ask the Supreme Court for 
information that was deemed necessary as a basis for 


_ a proper study of the subject. This data was prompt- 


ly supplied. In the meantime members of the com- 
mittee studied the system of appellate courts in other 
states. Subsequently the Committee met in Talla- 
hassee and discussed informally with members of the 
Supreme Court the problems being considered. How- 
ever, this report should be regarded as representing 
only the views of the Committee. 
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In the hope that it will tend to accomplish the 
object designed we have prepared and submit here- 
with amendments to Sections 2, 4 and 5 of Article V 
of the Constitution of the State. 


Section 2 as amended expands the Court to seven 
members, provides for the appointment of one addi- 
tional member upon its adoption, and the election sub- 
sequently of all members. 


Section 4 as amended provides that the powers of 
the Court may be exercised by the Court sitting in a 
body or, when the Court consists of more than five 
members, by divisions of four justices each, under 
such regulations as may be prescribed by rules of 
court not inconsistent with law, each division to be 
presided over by the chief justice. It was deemed 
best, for obvious reasons, that the Court’s powers be 
exercised under its own rules, not inconsistent with 
law rather than to regulate its procedure by inflexible 
constitutional provisions, but that the concurrence of 
a majority should be required in all cases. This sec- 
tion also requires certain classes of cases to be con- 
sidered by the Court sitting in a body. Of course, 
other cases, at the Court’s discretion may be likewise 
considered. This section also provides for the utiliz- 


ing of circuit judges in appellate Court work at the 
discretion of the justices of the Supreme Court. 

Section 5 as amended vests in the legislature 
power to prescribe the jurisdiction of other appellate 
courts established under authority contained in Sec- 
tion 1 of this article. 

To summarize, Section 2, as amended, expands 
the Supreme Court to seven members, affording re- 
lief by adding an additional member to the Court. 
Section 4, as amended, authorizes the powers of the 
Court to be exercised by the Court in a body or in 
divisions of four under regulations prescribed by rules 
of court, not inconsistent with law, thus affording re- 
lief by permitting the Court to work in two divisions, 
and further authorizes the justices at their discretion 
to form special divisions of circuit judges for appellate 
court work. And Section 5, as amended, permits 
jurisdiction to be given by law to other appellate 
courts established under Section 1. 

All of which is respectfully submitted. 


THOMAS F. WEST. 
RAYMER F. McGUIRE. 
WM. A. HALLOWES, JR. 
THOS. B. ADAMS. 
GEORGE M. POWELL. 


A JOINT RESOLUTION, Proposing an Amend- 
ment to Sections 2, 4, 5, of Article V of the Constitu- 
tion of the State of Florida, relating to the Judicial 
Department. 

BE IT RESOLVED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

That the following Amendments to Section 2, 
Section 4, and Section 5, of Article V of the Constitu- 
tion of the State of Florida, relating to the Judicial 
Department be, and the same are hereby agreed to, 
and shall be submitted to the qualified electors of the 
State of Florida for ratification or rejection at the 
general election to be held November A. D. 1932, 
to-wit: 

Section 2: The Supreme Court shall consist of 
seven (7) Justices, unless otherwise duly provided by 
law, who shall be elected by the qualified electors of 
the State at the time and place of voting for members 
of the Legislature, and shall hold their office for the 
term of Six (6) years. The Six (6) Justices of the 
Supreme Court now holding office shall continue in 
office until the expiration of their present terms, re- 
spectively, and their respective successors shall be 
elected in the general election next preceding the date 
of the expiration of such term of office and the suc- 
cessors in such terms of office respectively shall be 
elected for Six (6) year terms successively thereafter. 
Upon the ratification of this amendment, it shall be 


the duty of the Governor to appoint one additional Jus- 
tice to the Supreme Court, who shall hold his office 
from the date of his appointment until Tuesday after 
the first Monday in January, 1935, and whose suc- 
cessor shall be elected at the general election in 1934. 
to hold office for a term of Six (6) years, beginning 
Tuesday after the first Monday in January, 1935, so 
that three Justices of the Supreme Court will be 
elected at the general election in 1934; two Justices 
will be elected in 1936, and two Justices will be elected 
in 1938, each to hold office for a term of Six (6) 
years beginning on Tuesday after the first Monday in 
January succeeding the date of such election, and the 
respective successors of each will be elected thereafter 
for a term of Six (6) years each. Provided, that the 
number of Justices of the Supreme Court holding of- 
fice at the same time shall not be less than Five (5), 
and shall not be greater than Seven (7) and provided 
that no Justice of the Supreme Court can, by an act 
of the Legislature, be deprived of his office during the 
term for which he was elected. 

Section 4: The majority of the Justices of the Su- 
preme Court shall constitute a quorum for the trans- 
action of business when sitting in a body. When the 
Court consist of more than Five (5) members the 
powers of the Court may be exercised by the Court 
sitting in a body or by divisions of Four (4) Justices 
each, under such regulations as may be prescribed by 
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rules of court not inconsistent with law. But no for- 
mer opinion or judgment of the Court shall be over- 
ruled, no Statute declared unconstitutional (alterna- 
tive language suggested by Hon. Thomas B. Adams, 
of Jacksonville; no constitutional or federal question 
decided), and no cause involving the death penalty 
shall be determined, except by the Court sitting in a 
body. And in the event there is a dissent or differ- 
ence of opinion among the members of one division on 
any question, such question shall be submitted to the 
Court sitting in a body. 

The Chief Justice shall be a member of and pre- 
side over each division and over the Court sitting in 
a body. But when the Chief Justice is disqualified, 
or is absent, or is disabled from any cause, one of the 
other Justices may act in his place. 

When it is deemed by the Justices expedient to 
do so, they may, from time to time, call into the Court 
Circuit Judges, and constitute of them special di- 
visions of the Court of four members including the 
Chief Justice who shall act with and preside over such 
special divisions. Any matters which the Court has 
jurisdiction to hear and determine may be assigned by 
the Court to such special divisions and when so con- 
stituted such special division or divisions shall have 
power to hear and determine all matters so assigned 
in the same manner and with like effect as divisions 


of the Supreme Court. If there be dissent or differ- 
ence of opinion among the members of any such 
special division, the question shall be considered joint- 
ly by it and one of the divisions of the Supreme Court 
or by the Court sitting in a body. 

Section 5: The Supreme Court shall have appel- 
late jurisdiction in all cases at law and in equity orig- 
inating in Circuit Courts, and of appeals from the Cir- 
cuit Courts in cases arising before Judges of the 
County Courts in matters pertaining to their probate 
jurisdiction and in the management of the estates of 
infants, and in cases of conviction of felony in the 
criminal Courts, and in all criminal cases originating 
in the Circuit Courts. The Supreme Court shall have 
the power to issue Writs of Mandamus, Certiorari, 
Prohibition, Quo Warranto, Habeas Corpus, and also 
all writs necessary or proper to the complete exercise 
of its jurisdiction. Each of the Justices shail have 
power to issue writs of Habeas Corpus to any part of 
the State upon petition by, or on behalf of any per- 
son held in actual custody, and may make such writs 
returnable before himself or the Supreme Court, or 
any Justice thereof, or before any Circuit Judge. Pro- 
vided, however, that if other appellate Courts are es- 
tablished, their jurisdiction, the number of Judges of 
such Courts, their terms of office and compensation, 
shall be prescribed by law. 


COMMITTEE ON REDISTRICTING OF JUDICIAL CIRCUITS 


Hon R. A. Henderson, Jr., 
President State Bar Association, 
Fort Myers, Fla. 

Dear Sir: 


Your committee appointed to make recommenda- 
tions for the redistricting of the Judicial Circuits of 
the State of Florida, respectfully reports and recom- 
mends as follows with reference to each Circuit: 


First Circuit: That there be added thereto, the 
counties of Holmes and Washington, now constituting 
the Ninth Circuit. 

Second Circuit: No change. 

Third Circuit: No change. 

Fourth Circuit: No change. 

Fifth Circuit: That the County of Levy be removed 
from the Eighth Circuit and added to the Fifth Cir- 
cuit, and that the County of Citrus be removed from 
the Twenty-fourth Circuit and added to the Fifth Cir- 
cuit so that the Fifth Circuit shall be composed of 
the counties of Levy, Marion and Citrus. 

Sixth Circuit: That the County of Hernando be 
added thereto so that the Sixth Circuit shall be com- 
posed of the Counties of Hernando, Pasco and Pinellas, 


and that the number of judges of said Circuit be re- 
duced from three to two. 

Seventh Circuit: No change. 

Eighth Circuit: That there be added thereto the 
counties of Baker, Bradford and Union. 

Ninth Circuit: That this circuit be abolished and 
the counties composing the same added to the first 
circuit. 

Tenth Circuit: No change. 

Eleventh Circuit: That there be added thereto the 
county of Monroe and that the number of judges be 
reduced from four to three. 

Twelfth Circuit: No change. 

Thirteenth Circuit: No change. 

Fourteenth Circuit: That the County of Bay be 
added thereto. 

Fifteenth Circuit: That the County of Broward 
be added thereto but that the Judge of the Twenty- 
second Circuit be retained to assist the aeaeaed judge 
of the Fifteenth Circuit. 

Sixteenth Circuit: No change. 

Seventeenth Circuit: No change. 

Eighteenth Circuit: That the County of Sarasota 
be added thereto. 
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Nineteenth Circuit: No change. 

Twentieth Circuit: That this circuit be abolished 
and the County of Monroe, constituting it, be added 
to the Eleventh Circuit. 

Twenty-first Circuit: No change. 

Twenty-second Circuit: That this circuit be abol- 
ished but that the Judge be retained as an additional 
judge in the fifteenth circuit. 

Twenty-third Circuit: No change. 

Twenty-fourth Circuit: That this circuit be abol- 
ished and the county of Citrus be added to the Fifth 
Circuit and the County of Hernando be added to the 
Sixth Circuit. 

Twenty-fifth Circuit: No change. 

Twenty-sixth Circuit: That this circuit be abol- 
ished and the counties composing the same, to-wit, 
Baker, Bradford and Union, be added to the Eighth 
Circuit. 

Twenty-seventh Circuit: That this circuit be abol- 
ished and that Sarasota County, composing it, be added 
to the Eighteenth Circuit. 

Twenty-eighth Circuit: That this circuit be abol- 
ished and the County of Bay composing it be added to 
the Fourteenth Circuit. 

Appended hereto is some of the information which 
the committee obtained and offers in making the 
recommendations above set forth. 

If this or any similar report be adopted the com- 
mittee likewise recommends that the President for 
the next ensuing year appoint a committee to prepare 
acts to effectuate these recommendations. 

Yours very truly, 
MARTIN H. LONG, 
Chairman. 


WM. HUNTER. 
CC: 


Hon. Wm. Hunter, 
Citizens Bank Building, 
Tampa, Fla. 

Hon. T. T. Trumbull, 
Tallahassee, Fla. 

Hon. James E. Calkins, 
Ingraham Building, 
Miami, Fla. 

Hon. J. E. Yonge, 
Pensacola, Fla. 


GENERAL INFORMATION 
Population according to 1930 census __________.1,468,211 
Area, square miles 54,861 

Total number of circuit judges including 
Judge of Duval County 40 
Present number of circuits 28 
Number of circuits proposed 21 
Number of counties 67 


Total number of terms per year 


Number of terms for each judge proposed 4.1 
Number of square miles per judge as 

proposed 1,714 
Number of persons per judge as proposed ____ 45,881 


Twenty-five (25) counties reported show a 
total number of contested cases as fol- 


lows: 

For 1926 4,894 

For 1927 n 5,495 

For 1928 Wg 6,026 

For 1929 acs 4,395 

For 1930 4,408 
Average for the years 1926, 1927 and 1928. _ 218 
Average for the years 1929 and 1930 _...____ 176 
Average number of cases filed in each cir- 

cuit for the years 1926, 1927 and 1928. 1,808 
Average number of cases filed in circuits re- 

ported for the years 1929 and 1930 _.. 1,116 
Estimated minimum saving of taxation 

per year $103,200.00 


Exclusive of incidental expenses such as 
office space, stationery, typewriters, 
secretarial assistance, etc. 


COUNTIES COMPOSING THE SEVERAL 
EXISTING CIRCUITS 
Area 


(Sq. miles) Population 
FIRST JUDICIAL CIRCUIT: 


Escambia 657 53,594 
Santa Rosa 1025 14,083 
Okaloosa 956 9,897 
Walton 1095 14,576 
SECOND JUDICIAL CIRCUIT: 
Gadsden 540 29,890 
Leon 715 23,476 
Wakulla 602 5,468 
Franklin 541 6,283 
Jefferson 530 13,408 
Liberty 823 4,067 
THIRD JUDICIAL CIRCUIT: 
Madison 774 15,614 
Taylor 1045 13,136 
Lafayette 553 4,361 
Suwannee _ 692 15,731 
Hamilton 528 9,454 
Columbia 792 14,638 
Dixie 710 6,419 
FOURTH JUDICIAL CIRCUIT: 
Duval 782 155,503 
Nassau 630 9,375 
Clay 615 6,859 
FIFTH JUDICIAL CIRCUIT: 
Marion 1647 29,578 


SIXTH JUDICIAL CIRCUIT: 
Paseo _____.. 767 10,574 


‘ 
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Pinellas 293 
SEVENTH JUDICIAL CIRCUIT: 
Volusia 11238 
EIGHTH JUDICIAL CIRCUIT: 
Alachua 906 
Levy 1148 
Gilchrist 351 
NINTH JUDICIAL CIRCUIT: 
Washington 620 
Holmes 473 
TENTH JUDICIAL CIRCUIT: 
Polk 1907 
ELEVENTH JUDICIAL CIRCUIT: 
Dade 2019 
TWELFTH JUDICIAL CIRCUIT: 
Glades 764 
Hendry 1171 
Collier 2042 
Lee 818 
Charlotte 697 
THIRTEENTH JUDICIAL CIRCUIT: 
Hillsborough 1036 
FOURTEENTH JUDICIAL CIRCUIT: 
Jackson 939 
Calhoun 531 
Gulf 558 
FIFTEENTH JUDICIAL CIRCUIT: 
Palm Beach 1940 
SIXTEENTH JUDICIAL CIRCUIT: 
Lake 1047 
Sumter 583 
SEVENTEENTH JUDICIAL CIRCUIT: 
Orange 929 
Osceola 1356 
EIGHTEENTH JUDICIAL CIRCUIT: 
Manatee 823 
NINETEENTH JUDICIAL CIRCUIT: 
DeSoto 640 
Hardee 623 
Highlands 1021 
TWENTIETH JUDICIAL CIRCUIT: 
Monroe 1100 


TWENTY-FIRST JUDICIAL 
CIRCUIT: 


St. Lucie 580 
(Area includes Indian River) 

Okeechobee 

Indian River 497 

Martin 598 

TWENTY-SECOND JUDICIAL 
CIRCUIT: 
Broward 1212 


TWENTY-THIRD JUDICIAL 
CIRCUIT: 
Brevard 1025 


62,149 
42,757 
34,365 
12,456 

4,137 


12,180 
12,924 


72,291 
142,955 
2,762 
3,492 
2,883 
14,990 
4,013 
153,519 
31,969 
7,298 
8,182 
51,781 


23,161 
10,644 


49,737 
10,699 


22,502 
7,745 
10,348 
9,192 


13,624 


7,057 
4,129 


6,724 
5,111 


20,094 


13,283 


Seminole 321 
TWENTY-FOURTH JUDICIAL 
CIRCUIT: 


Citrus 620 
Hernando 497 
TWENTY-FIFTH JUDICIAL 
CIRCUIT: 
Flagler 491 
Putnam 752 
St. Johns 608 
TWENTY-SIXTH JUDICIAL 
CIRCUIT: 
Baker 593 
Bradford 291 
Union 248 


TWENTY-SEVENTH JUDICIAL 
CIRCUIT: 
Sarasota 514 
TWENTY-EIGHTH JUDICIAL 
CIRCUIT: 


Bay 781 

Circuit Area in Sq. Miles 

1st 3733 92,150 
2nd 3751 82,592 
3rd 5094 79,353 
4th 2027 171,737 
5th 1647 29,578 
6th 1060 72,723 
7th 1123 42,757 
8th 2405 50,958 
9th 1093 25,104 
10th 1907 72,291 
11th 2019 142,955 
12th 5492 28,140 
13th 1036 153,519 
14th 2028 42,449 
15th 1940. 51,781 
16th 1630 33,805 
17th — 2285 60,436 
22,502 
19th 2293 27,285 
20th 1100 13,624 
21st 2422 23,021 
22nd 1212 20,094 
28rd 1346 32,018 
24th 1117 10,464 
25th 1851 39,238 
26th 1132 23,106 
514 12,440 
781 12,091 


18,735 


5,516 


4,948 


2,466 
18,096 
18,676 


6,273 
9,405 
7,428 


12,440 


12,091 


Population No. Judges 


*One judge whose salary is paid by Duval County 


has Jurisdiction in that county only. 
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NUMBER OF CASES FILED 


County 


1925 1926 1927 1928 
Columbia 322 223 231 
Charlotte a 434 319 214 
Duval 1848 2262 2391 2314 
Dade 4331 6490 7077 4737 
Glades 94 129 73 
787 879 723 
Martin 425 299 229 
Pasco 445 295 222 
Citrus 83 195 182 
Orange 1467 2759 1433 
Polk 2186 2583 2026 
Gadsden 136 123 130 136 
Hardee 624 598 534 384 
Indian River 292 286 290 219 
Jefferson 51 62 63 59 
Seminole 363 537 529 620 
Volusia 1197 2114 2127 1440 

*Indicates approximate number. 
**Indicates exact number. 

NUMBER OF CONTESTED CASES 
Counties 1926 1927 1928 1929 1930 Hernando —.. 
- 442 a year Holmes... 59 50 
Bradford ._... 85 a year Indian River 116 115 
Broward 686 659 499 455 390 __. Jefferson 20 23 
Charlotte 152 98 96 87 59 . 
Citrus 149 107 92 91 87 
Columbia 153 105 105 100 Monroe 45 61 
3076 2636 2448 2009... Nassau 
877 1082 1063 1145 1176 __.. Orange 658 763 
Gilchrist 7 a year Polk 289 828 
Glades 45 538 54 40 49 129 114 
Gadsden 4©& 8% 18 — Sarasota ____. 
11 12 Seminole __. 213 293 
Hamilton ___ .. 27 ayear Volusia .... 725 867 


1929 


229 
188 
2534 
4281 
37 
656 
187 
178 
176 
1129 
590 
1738 
145 
304 
149 
65 
422 
1072 


571 


1930 Average 


258* 252 
132* 257 
2507** 2309 
5383 
60* 79 
535* 724 
166* 262 
192* 245 
192* 156 
1118* 1581 
464* 994 
1480* 2005 
134 
489 
247 
60 
494 
1590 
225 a year 
_. 160 a year 
_.. 158 a year 
—_. 18a year 
76 
_. 24a year 
504 _ 
_.. 97 a year 
253 a year 


13 45 & 
63 53 
17 
97 95 
35 29 
931 405 
460 386 
99 49 
$45 242 
710 586 


572 


PROPOSED 


JUDICIAL 


Counties composing proposed new Judicial Circuits: 
FIRST CIRCUIT: Escambia, Santa Rosa, Okaloosa, Walton, Holmes and Wash- 
ington. 
SECOND CIRCUIT: Liberty, Franklin, Gadsden, Wakulla, Leon and Jefferson. 
THIRD CIRCUIT: Madison, Taylor, Hamilton, Suwannee, Columbia, LaFayette 
and Dixie. 
FOURTH CIRCUIT: Nassau, Duval, and Clay. 
FIFTH CIRCUIT: Levy, Marion, Citrus. 
SIXTH CIRCUIT: Hernando, Pasco, Pinellas. 
SEVENTH CIRCUIT: Volusia. 
EIGHTH CIRCUIT: Baker, Union, Bradford, Gilchrist, Alachua. 
TENTH CIRCUIT: Polk. 
ELEVENTH CIRCUIT: Dade and Monroe. 
TWELFTH CIRCUIT: Charlotte, Glades, Lee, Hendry and Collier. 
THIRTEENTH CIRCUIT: Hillsborough. 
FOURTEENTH CIRCUIT: Jackson, Calhoun, Bay and Gulf. 
FIFTEENTH CIRCUIT: Palm Beach and Broward. 
SIXTEENTH CIRCUIT: Sumter and Lake. 
SEVENTEENTH CIRCUIT: Orange and Osceola. 
EIGHTEENTH CIRCUIT: Manatee and Sarasota. 
NINETEENTH CIRCUIT: Hardee, Highlands, DeSoto. 
TWENTY-FIRST CIRCUIT: Indian River, Okeechobee, St. Lucie and Martin. 
TWENTY-THIRD CIRCUIT: Seminole and Brevard. , 
TWENTY-FIFTH CIRCUIT: St. Johns, Putnam and Flagler. 
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REPORT OF THE STANDING COMMMITTEE ON 


To the Florida State Bar Association: 
Your committee on Noteworthy Changes in Stat- 


ute Law respectfully submits the following annual 
report. 


While the volume of legislation continues to swell 
the bulging libraries of our law offices and to tax 
the powers of human endurance in the mere effort to 
keep track of it. Florida has had its off-year. During 
the past year no session of our legislature has inter- 
vened to disturb the attorney’s feeling of assurance 
in his familiarity with existing “rules of conduct.” 


But Congress has not been idle. Over production 
is by no means limited to industry. The session of 
Congress which adjourned last summer lasted but 210 
days, including Sundays and holidays, but in that time 
927 new laws were enacted to take their place on the 
statute books with thousands and thousands of oth- 
ers. An unmistakable political tendency of our times 
is the notion that legislation is a cure-all and a will- 
ingness of legislators to adopt new laws wholesale with- 
out regard to the problem of enforcement. 


The Acts of Congress of the last session consist 
of 2991 large pages, with 467 additional pages of in- 
dexing. Your committee has laboriously scanned these 
pages, and, as might be expected, finds little of special 
interest to the practicing attorney. 


The act increasing pensions, the new tariff act, 
the farm relief act, the act transferring prohibition 
enforcement from the Treasury Department to the 
Department of Justice and the ratification of the dis- 
armament treaty should all be noted, in passing, as 
items of importance. But time and space forbid any 
analysis of any of these statutes here. 


However of interest to Federal Court practition- 
ers is the amendment to Title 28, Judicial Code, Sec. 
773, adopted May 29, 1930, whereby issues of fact may 
be tried by the court without a jury whenever the 
parties or their attorneys so stipulate. The original 
act required a written stipulation; the amendment also 
permits such a trial upon oral stipulation made in open 
court and entered in the record. 


The foregoing constitutes the only noteworthy 
change in our statute laws strictly speaking within the 
past year. 


Your committee has no confusion of thought with 
reference to the proper sphere of Court Rules, on the 
one hand, and Statute Law, on the other. Any contro- 
versy on that subject is quite beyond the scope of our 
labors. Nevertheless we deem it appropriate again to 
call the attention of the Association to the new U. S. 
Supreme Court Rules, Nos. 4614 and 7914, adopted 
June 2, 1930, effective Oct. 1, 1930, and to the Florida 


NOTEWORTHY CHANGES IN STATUTE LAW 


Supreme Court Rules, Nos. 11 and 20, as amended 
November 5, 1930, effective January 13, 1931. 

The new Federal Rules mentioned provide in ef- 
fect that in deciding Admiralty and Equity cases the 
trial court shall find the facts specially and state sep- 
arately its conclusions of law thereon, which findings 
and conclusions shall be entered of record and also 
be included in any record certified upon appeal. 

See U. S. Supreme Court Reports, 74 L. Ed. pp. 
1192-3, Appendices XV and XVI; or U. S. Code, Anno- 
tated, Cumulative Pamphlet Supplement, 1930, Title 
28, Ch. 18, Sec. 723, pp. 500 and 502. 

The change in trial practice which these new rules 
entail is obvious. To what extent they will result in 
a new basis of consideration of cases upon appeal is 
a matter for interesting speculation, but hardly profit- 
able to busy lawyers. We shall undoubtedly have to 
await the latest decisions to discover the practical re- 
sults of these rules in the appellate courts. It is be- 
lieved by the committee that these rules were not pro- 
mulgated merely as psychological aids to decision by 
the trial courts, but rather that they were intended to 
disclose to the appellate court more succinct statement 
of cases in aid of appellate consideration. Your com- 
mittee is unwilling to venture any prophecy concern- 
ing the precise effect of these rules upon Federal ap- 
pellate practice. 

Florida Supreme Court Rule No. 11, as amended, 
Nov. 5, 1930, requires the filing of ONE certified tran- 
script of the record henceforth, instead of a certi- 
fied transcript and two copies as heretofore required. 
The further requirement is that appropriate evidence 
be filed in the Supreme Court showing service of a 
true copy of the transcript upon the appellee or de- 
fendant in error, but only one copy for all appellees or 
defendants in error. 

Florida Supreme Court Rule No. 20, as amended, 
Nov. 5, 1930, is more far reaching in its effect. The 
amended rule must be carefully examined and faith- 
fully followed. It will only be possible in this report to 
point out the main features. ; 

(1) The court has adopted the long standing com- 
mon sense practice of many attorneys, and now re- 
quires counsel to serve opposing counsel with a copy 
of his brief instead of sending opposing counsel’s copy 
to the clerk for delivery as the former rule required. 

(2) Three copies are required for the court. Single 
spacing, except of quoted matter, is not permitted. 
Legible typewriting or printing is required. Briefs of 
more than twelve pages must be indexed. An alpha- 
betical table of authorities cited must be included. 

(3) The original brief of appellant or plaintiff in 
error is now required to be divided into three main 
divisions as follows: 
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First: A concise statement of the legal questions 
involved in brief and general terms, each accompanied 
by a simple statement of the disposition of the ques- 
tions by the lower court. 

Second: A concise history of the case, chronolog- 
ically arranged in narrative form, with appropriate ref- 
erences to the supporting pages of the transcript. 

Your committee submits that the true test of com- 
pliance with this branch of the rule, is whether or 
not the Supreme Court (except with reference to dis- 
puted matters of fact) shall find it necessary to refer 
to the transcript in the consideration of the case. 

Third: Separate argument of each question stat- 
ed in the first branch of the brief, or of any subsidi- 
ary questions relating thereto which are essential to 
the elucidation or decision of such main questions, 
with express reference to the assignments of error 
comprehended by the particular question discussed. 
Reference must be made to appropriate pages of the 
transcript disclosing disputed matters of fact. 

It should be observed that the requirement of for- 
mer rule 20 of separate argument of each assignment 
of error is now abolished. The court now expressly 
authorizes the grouping of assignments involving a 
single legal question and permits attorneys the same 
manner of treatment as the Court itself heretofore 
employed; e.g., 61 Fla. 207 (text 211). 


(4) Appellee or defendant in error is required to 
point out any error in the (a) statement of questions 
and (b) history of the case appearing in appellant’s 
brief, adding such further statement as may be requis- 
ite, with appropriate references to supporting pages 
of the transcript. 

(5) The amended Rule is mandatory and contains 
ample penalties for violation and is applicable to all 
cases within the court’s appellate jurisdiction in the 
broadest sense of the word. 

While your committee can only applaud the new 
rule, it cannot refrain from the observation that this 
rule requires no different sort of briefs by attorneys 
than their own enlightened self interest must hereto- 
fore have induced them to write. Attorneys, who have 
heretofore substantially complied with the require- 
ments of this rule, will find it no burden; all others, in 
fairness to the time of the court and opposing counsel, 
should be required to comply. The rule should be 
highly beneficial. 

Respectfully submitted, 


Wm. H. Rogers, Chairman, 
Giles J. Patterson, 

Paul D. McGarry, 

W. A. Sheppard, Jr., 

T. J. Futch. 


REPORT OF THE COMMITTEE OF THE FLORIDA 
STATE BAR ASSOCIATION ON LEGAL EDUCA- 
TION AND ADMISSION TO THE BAR 

TO THE FLORIDA STATE BAR ASSOCIATION: 

On the occasion of the annual meeting of this 
Association two years ago at Miami, the Committee 
on Legal Education and Admission to the Bar recom- 
mended, in its report, that the Association, as a body, 
through its legislative committee, and individually, 
bring about the passage of an Act patterned after 
those of some of the other States, and providing in 
substance: 

1. That two years of college academic educa- 
tion or its equivalent, shall be required of each 
applicant for permission to take the Florida Bar 
Examination. 

2. That an LL. B. Degree, involving at least 
two years of study, shall also be required of each 
applicant to take the Florida Bar Examination. 
These recommendations, though timely, have not 

received any legislative consideration. There has been 
no change in the law in this State relating to admis- 
sions to the Bar since the enactment of Chapter 10175, 
of the Laws of 1925, by which was created the State 
Board of Law Examiners. This Statute, though plac- 
ing some very desirable qualifications on the members 
of the examining board, required of applicants for 


admission no other qualifications than the following: 

1. That the applicants shall be twenty-one 
(21) years of age. 

2. That the applicant shall satisfy the Board 
of his good moral character. 

3. That the applicant shall have familiarized 
himself with the course of study prescribed by 
the Supreme Court. 

Section 2, of the Act creating the State Board 
of Law Examiners, providing for admission to the Bar, 
provides: 

“The Supreme Court shall, by rule or order, 
prescribe a list of subjects to be studied by law 
applicants for admission to practice, upon which 
course of study all examinations shall be con- 
ducted.” 

Pursuant to this provision, the Supreme Court has, 
by rule, prescribed certain major legal subjects the 
applicant should study. Obviously, the Supreme Court 
properly construed the word, “subjects” used above 
to mean “legal subjects’, for the rule referred to makes 
no mention of any other subjects than those purely 
legal. No prescribed period of time is required of the 
applicant to devote to these subjects. The applicant 
has only to make the showing that he has read the 
prescribed subjects; prove to the Board his good moral 
character and requisite age qualifications before being 
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permitted to take the examination. Regardless of his 
academic education or his real legal attainments, if he 
is fortunate enough to successfully answer, out of the 
forty questions usually propounded during the course 
of one day’s examination, a substantial percentage of 
the questions so as to give him the grade prescribed 
by the Board, he is entitled to a certificate of admis- 
sion which entitles him to practice in all of the State 
Courts of this State, and enables him to gain admis- 
sion to the Federal District Courts without further 
examination. 

The Federal District Courts now admit on motion, 
without examination, applicants who have been admit- 
ted to practice by the State Board of Law Examiners. 
The rule of the Florida Supreme Court, prescribing 
the course of study, makes no mention of the subjects 
of Admiralty, Bankruptcy, or Federal Procedure. So, 
it is now possible to be admitted to the Federal Dis- 
trict Court without any knowledge whatever of these 
very important subjects of the law. It is not intended 
to cast any reflections on the Courts by reason of the 
above remarks but only to point out to this Asso- 
ciation conditions which this Association should con- 
sider and, if found to be unwholesome, to urge correc- 
tive measures. 

It is not necessary to produce statistical informa- 
tion to demonstrate to the members of this Associa- 
tion the vast numbers of students now studying law in 
the various law schools of this country, or the num- 
ber taking correspondence courses or studying law in- 
dependently. Suffice it to say that almost all of the 
law schools report substantial increases in enrollments 
with the possible exception of the correspondence 
schools which report a diminution of enrollment. This 
fact is generally known to the profession. That we are 
getting more lawyers is unquestioned, but whether or 
not we are getting better lawyers is another question. 
Dean Hutchins, now President of the University of 
Chicago, has said, “The general complaint was that not 
too few lawyers, but, too many poor lawyers were be- 
ing turned out of the schools.” The Committee be- 
lieves that there are too many inferior law schools, 
many of which are operating as commercial enterpris- 
es, and that there are a great many persons who are 
entering the profession as a means of gaining a live- 
lihood with no sincere intention to abide by the eth- 
ical precepts of the profession. 

The matter of legal education and admission to the 
bar is of tremendous importance to the bench and bar. 
When one contemplates the responsible obligations de- 
volving upon the office of a lawyer, there is no won- 
der that so many of the States have raised the stan- 
dards of admission and that others are giving the 
matter vital consideration. Florida is one of the fif- 
teen states in which pre-legal or law school training 
is required of applicants for admission to the bar. 


Since October, 1925, 2370 persons have taken the 
bar examination in this State, and of this number, 1096 
have passed and been admitted. In addition to this 
number, a total of 365 graduates of chartered Univer- 
sities in this State have been admitted under the law 
without examination. The number of those admitted 
during this short period of time aggregates 1461. 
Whether or not all of these new lawyers are now en- 
gaged in the active practice of the profession, we have 
no available statistical information. Neither have we 
any statistical information of the educational quali- 
fications of those who have been admitted, but believe 
it safe to say that not more than fifty per cent of 
those admitted by examination met the standards pre- 
scribed by the American Bar Association. 

We have the information that Mr. G. T. Whitfield, 
the Clerk of the Supreme Court and Secretary of the 
State Board of Law Examiners, is now compiling sta- 
tistical information pertaining to all of the applicants 
who have taken the bar examination and it is hoped 
that when this information is compiled and distribut- 
ed to the members of the profession, it will serve as 
a guide in molding a policy for the solution of the 
problem now confronting us in this respect. 

The Council on Legal Education and Admission to 
the Bar of the American Bar Association is urging the 
several States to adopt the standard promulgated by 
the American Bar Association. The Council reports that 
fifteen states now require that applicants have at 
least two years college work. The Council is also ac- 
complishing splendid results in building up the num- 
ber of law schools which meet the standards of the 
American Bar Association. Our own schools in this 
State, the University of Florida and the John B. Stet- 
son University, are on the approved list. ‘ 

It is, indeed, an anomalous situation that in or- 
der to obtain a law degree from either the University 
of Florida or Stetson University, in which event gradu- 
ates are admitted without examination, you must have 
at least two years’ college education, but, on the 
other hand, applicants who stand the examination are 
not required to possess any general education or any 
law school training. 

The problem of legal education and admission to 
the bar is a vital and urgent one. However, we recog- 
nize two schools of thought in our Association on this 
subject. There are a few, whom we believe to be in 
the minority, who entertain the liberal or democratic 
view that there should be no inhibition placed upon 
those seeking permission to take the bar examination 
and the doors should be wide open; but, on the other 
hand, there is that class who entertain the idea that 
an attorney’s license should be “like the hall-mark on 
silver plate and publicly attests the thorough prepara- 
tion of the attorney for admission.” 

This Committee is of the opinion that this Asso- 
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ciation should, without further delay, adopt a policy 
looking forward to a raising of the standards in the 
requirements of those seeking admission to the bar 
and those standards should be none less than those 
prescribed by the American Bar Association. 

It is a fact well known to every lawyer that 
in this State, in order to gain a license to practice 
medicine, an applicant must be a graduate of a reg- 
ular incorporated medical college maintaining a stan- 
dard satisfactory to the Board of Medical Examiners. 
It is also known that a licensed pharmacist must be a 
graduate of a school of pharmacy; and, to be a civil 
engineer, the applicant must have been in engineering 
work for at least three years and during that period, 
have had charge of engineering work as principal or 
assistant for at least one year, or in lieu thereof, a 
graduate from an enginering school of recognized good 
reputation. 


This Committee has considered the proposition 
advanced by a few members of the Association seeking 
a repeal of our provision of law which requires ali 
applicants, other than the graduates of chartered uni- 
versities in this State, to take the examination. It 
is contended that Florida should recognize comity and 
should admit to practice those lawyers who are of 
good moral character and who have practiced in other 
States for a prescribed period of time. This Committee, 
while believing that Florida should at some future date 
recognize comity and repeal the present inhibition 
placed upon the examining Board, believes that due to 
the peculiar transitory period which we are now under- 
going, that it is advisable that any action in this 
direction should be deferred for at least three years. 

Respectfully submitted for the Committee, 

GEORGE W. WHITEHURST, 
J. HENRY BLOUNT. 


ANNUAL REPORT OF COMMITTEE ON 
PROFESSIONAL ETHICS AND GRIEVANCES 
OF THE FLORIDA STATE BAR ASSOCIATION 
TO 
HONORABLE R. A. HENDERSON, JR., President of 
the Florida State Bar Association and Members of 

the Association: 

Your committee, composed of Hon. E. F. Hous- 
holder, Sanford, Florida; Hon. Frank J. Wideman, 
West Palm Beach, Florida; Hon. J. A. Scarlett, De- 
Land, Florida; Hon. Maxwell Baxter, Ft. Lauderdale, 
Florida, and the Chairman, as the above named com- 
mittee heretofore appointed by the President, begs 
leave to submit to the Association its final report con- 
cerning its activities during the year. 

The first meeting of your committee was held, 
with full attendance, in Jacksonville on the 4th day of 
October, A. D. 1930. 

The organization of the committee was completed 
by the election of Hon. J. A. Scarlett, of DeLand as 
Secretary. 

On motion it was unanimously decided by the com- 


mittee that it adopt as its policy the investigation of all. 


matters of complaint against any member of the Bar 
of the State of Florida irrespective of whether or not 
such attorney so complained against was a member 
of the Florida State Bar Association. 

At that meeting numerous complaints against 
members of the Bar of Florida, which had been sub- 
mitted either to the Chairman or to the individual 
members of the committee, were reported and, on mo- 


’ tion, the several complaints were referred by the Chair- 


man to members of the committee for investigation 
and report, with directions to the committee members 
to investigate and if decided proper, to file specifi- 
cations in such instances as to the committee mem- 


ber the circumstances of the particular case war- 
ranted. 

Subsequently the committee was called to meet 
again at West Palm Beach on the 16th day of January 
A. D. 1931, at which time the meeting was held with 
all members in attendance. 

Reports were made by the various members to 
whom complaints theretofore filed with the committee 
had been submitted for investigation, and, in addition 
to such reports, a hearing was had by the committee 
on specifications which had been filed against a mem- 
ber of the Florida Bar and evidence on said matter 
was taken and heard by the committee for the com- 
plainant and for the attorney complained against. The 
result of that hearing was that the attorney be di- 
rected and required to file a more definite answer to 
the specifications made against him and a member 
of the committee was designated to obtain additional 
information and evidence on the part of the commit- 
tee with respect to the matters complained of. It was 
further determined that your committee would meet 
again in Daytona Beach on the 29th day of January 
A. D. 1931, for the purpose of further considering the 
specifications last referred to in connection with the 
amended answer and additional information which 
might have been secured by that time. 

For the reasons stated in the paragraph last above 
it will therefore be impossible for your committee, at 
the time of the writing of this report, to give the Asso- 
ciation the final action which may be taken at its meet- 
ing on January 29th., but if final action is taken at 
that time on the specifications your committee will 
endeavor to file herewith a supplemental report with 
regard to the particular instance in such paragraph 
referred to. 


May your committee briefly summarize, without 
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the use of names, its activities with regard to the 
number of matters presented to it and the disposition 
made of the same: 

TWENTY-TWO complaints were filed with 
the committee against members of the Florida 
Bar. 

SEVEN of these have been adjusted to the 
satisfaction of the committee. 

EIGHT of these have been dismissed because 
of insufficiency of evidence to sustain them. 

TWO of these warranted, in the judgment 
of your committee, and the committee did repri- 
mand the parties complained about. 

FIVE of these are still under consideration 
by the committee for want of sufficient satisfac- 
tory showing against the attorneys complained 
of and remain undisposed of. 

This shows the disposition made by your commit- 
tee of all matters presented to it. 

Your committee is very happy, after thorough in- 
vestigation of all matters presented to it, to be able 
to report to the Florida State Bar Association that 


in the majority of instances complained about the com- 
plaints were of a frivolous and inconsequential charac- 
ter and in no way impugn the ethical conduct and 
character of the attorneys complained about. 

And may we further observe that while acting 
as your committee on Professional Ethics and Griev- 
ances that our observation has been to the effect that 
the general and outstanding professional conduct of 
the lawyers of the Bar of this State has been of ex- 
ceptional high and ethical standard. 

Your committee, in connection with this its final 
report, submits to the Association complete minutes of 
its action as taken at the meetings held by it during 
the past year and asks that the same be filed in order 
that the committee which follows may have the bene- 
fit of the information derived by this committee in its 
investigation of the complaints filed with it. 

Respectfully submitted, 

COMMITTEE ON PROFESSIONAL ETHICS 


AND GRIEVANCES. 
By W. W. WRIGHT, Chairman. 


REPORT OF SPECIAL COMMITTEE ON PROPOSED STATUTE RELATING TO 
CHANCERY PROCEDURE 


Jacksonville, Florida, 
January 26th, 1931. 
Hon. R. A. Henderson, Jr., 
President, State Bar Association, 
Fort Myers, Florida. 
Dear Sir: 

The Special Committee appointed at the last meet- 
ing of the State Bar Association has completed and 
submits herewith a draft of a proposed statute relat- 
ing to chancery procedure. 

The Committee acknowledges with appreciation 
the many valuable suggestions which have been made 
to it by correspondence and in the discussion at the 
Conference of Bar Delegates in Ocala. In the light of 
these suggestions, the present draft of the proposed 
statute has been extensively revised. The sections have 
been re-arranged and re-numbered. The present draft 
differs in many important particulars from that which 
was considered at the Ocala Conference. 

Yours respectfully, 
HAL W. ADAMS 
E. P. AXTELL 
PAUL D. BARNS 
G. C. BEDELL 
J. E. CALKINS 


Cc. E. CHILLINGWORTH 

W. B. DAVIS 

E. J. L7ENGLE, Chairman. 

(The report of the Special Committee of Florida 

State Bar Association with reference to proposed act 
relating to Pleading, Practice and Procedure in Courts 
of Equity was submitted to the Conference of Dele- 
gates of Local Bar Associations held January 29th, 
1931, at Daytona Beach. At the close of the Confer- 
ence a resolution was adopted approving the report as 
submitted, subject to the understanding that the com- 
mittee would reform certain sections in accordance 
with the discussion at the conference and would add 
certain sections. The report of the Conference was 
submitted to the annual meeting of the State Bar As- 


sociation held on the following day. The Conference - 


report was approved and the special committee was 
directed to submit the statute in final form to the 
Executive Council of the Association so that the Coun- 
cil might finally approve the same for submission 
to the Legislature as the act of the Association. The 
special committee resubmitted the proposed act to the 
Executive Council, and the said proposed act was ap- 
proved by the Executive Council and will be submitted 
to the Legislature.) 
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THE REPORT OF THE CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS 
HELD AT DAYTONA BEACH, JANUARY 29, 1931 


To the President and Members of The Florida State 

Bar Association: 

I beg leave to report to you that on Thursday, Jan- 
uary 29, 1931, the Conference of delegates of local bar 
associations assembled in Daytona Beach, Florida. This 
was the eighth semi-annual meeting of the Conference 
and was attended by some one hundred and thirty-five 
members of the bar. The following bar associations 
were represented by delegates whose credentials were 
presented and approved by the Credentials Committee: 

Florida State Bar Association 

Hernando County Bar Association 

Brooksville Bar Association 

Twenty-four Judicial Circuit Bar Associations 

Society of the Bar of the First Judicial Circuit 

Citrus County Bar Association 

Volusia County Bar Association 

St. Lucie County Bar Association 

Hillsborough County Bar Association 

Broward County Bar Association 

Clearwater Bar Association 

St. Petersburg Bar Association 

Jacksonville Bar Association 

Palm Beach County Bar Association 

Polk County Bar Association 

Seventeenth Judicial Circuit Bar Association 

Gainesville Bar Association 

Sarasota Bar Association 

Manatee County Bar Association 

The following associations were represented by 
delegates who did not present their credentials, but 
were received by unanimous vote of the association: 

Lakeland Bar Association 

Martin County Bar Association 

Brevard County Bar Association 

Nineteenth Circuit Bar Association 

St. Johns County Bar Association 

Third Judicial Circuit Bar Association 

- Highlands County Bar Association 

Seminole County Bar Association 


Duval County Bar Association 
Dade County Bar Association 


The meeting was presided over by R. A. Hender- 
son, Jr., President of the Florida State Bar Association, 
and the attached program was made the order of the 
day. 

A stenographic report was made of the discussions 
and business of the meeting and will be transmitted to 
you as soon as the reporter’s notes can be transcribed. 

The entire day was given over to the discussion of 
the final report of the Committee on Expediting Chan- 
cery Procedure, led by Mr. E. J. L’Engle, Chairman. 
The report of this committee is attached hereto as a 
part of this report. 

This is a fourth session of the Conference devoted 
to the work of this committee, and after discussing the 
proposed chancery bill section by section and adopting 
certain amendments thereto, the following motion was 
offered by John C. Cooper, Jr., and upon being duly 
seconded was unanimously adopted: 

“Be it Resolved that the report of the Com- 
mittee on Expediting Chancery Procedure be ap- 
proved; that the text of the proposed statute be 
approved as submitted, subject to the understand- 
ing that the committee will reform certain sec- 
tions in accordance with the discussion at this 
conference and will add certain sections; that this 
conference recommend to the Florida State Bar 
Association that the proposed statute be approved 
and that the committee be directed to submit the 
statute in final form to the Executive Council of 
the Association so that said council may finally 
approve same for submission to the Legislature as 
the act of the Association’’. 

There being no further business, the Conference 
adjourned upon order of the president. 

Respectfully submitted, 

ED R. BENTLEY, 
Secretary of the Conference. 
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REPORT OF THE NOMINATING COMMITTEE ON VICE PRESIDENTS 


Vice Presidents of the Florida State Bar Association: 


First Circuit—M. F. Caldwell, Milton. 
Second Circuit—Claude Pepper, Tallahassee. 
Third Circuit—Hal W. Adams, Mayo. 
Fourth Circuit—W. H. Rodgers, Jacksonville. 
Fifth Circuit—D. N. Ferguson, Ocala. 
Sixth Circuit—John D. Harris, St. Petersburg. 
Seventh Circuit—David Sholtz, Daytona. 
Eighth Circuit—Zach Douglas, Gainesville. 
Ninth Circuit—J. N. Daniels, Chipley. 
Tenth Circuit—S. L. Holland. Bartow. 
Eleventh Circuit—C. C. Youmans, Miami. 
Twelfth Circuit—J. A. Franklin, Ft. Myers. 
Thirteenth Circuit—W. F. Himes, Tampa. 
Fourteenth Circuit—John H. Carter, Jr., Mari- 
anna. 
Fifteenth Circuit—C. E. Chillingsworth, West 
Palm Beach. 3 
Sixteenth Circuit—E. H. Wilkerson, Eustis. 
Seventeenth Circuit—H. M. Voorhis, Orlando. 
Eighteenth Circuit—N. Dwight Ford, Bradenton. 
Nineteenth Circuit—L. Grady Burton, Wauchula. 
Twentieth Circuit—Wm. H. Malone, Key West. 
Twenty-first Circuit—James T. Vocelle, Vero 
Beach. 
Twenty-second Circuit—Geo. W. Tedder, Ft. Laud- 
erdale. 
Twenty-third Circuit—M. B. Smith, Titusville. 
Twenty-fourth Circuit—G. C. Martin, Brooksville. 
Twenty-fifth Circuit—David R. Dunham, St. Aug- 
ustine. 
Twenty-sixth Circuit—E. M. Johns, Starke. 
Twenty-seventh Circuit—J. V. Keen, Sarasota. 
Twenty-eighth Circuit—J. Van Wilhite, Panama 
City. 
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